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QUESTIONS PRESENTED 
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| 
1. The Court erred in overruling defendant's motion for a 


directed verdict at the close of plaintiff's case. 


2. The Court erred in the exclusion and admission of 


relevant testimony which would have reduced or precluded ap- 


pellee's recovery. 
| 


3. The Court usurped the fact-finding functions of the jury 


when the charge to the jury in chief is considered in relation to the 

supplemental charge. | 
4. The trial judge took an erroneous view of the equitable 

considerations in the case by virtue of which the Court in sub-' 


stance and effect made the appellant a guarantor on the note. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,667 


INEZ CUSHARD 
t/a Inez Cushard, Realtor, 


Appellant, 


JOE HOLLAND THOMPSON, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a verdict and judgment (J.A. 84): a motion for 
a new trial (J.A. 84) was overruled (J.A. 84) and a timely notice of ap- 
peal was filed (J.A. 85). This Court has jurisdiction by virtue of 28 
U.S.C. 1291. | 


2 
STATEMENT OF THE CASE 


On March 24; 1953, the appellee as a real estate salesman in the 
office of the appellant, Inez Cushard, a real estate broker and realtor 
(J.A. 21, 22) negotiated the sale of Park Motels and Cottages, Inc., for 
which the parties in this cause received $4,500.00 as commission paid 
at the time of the settlement (J.A. 5). anda third trust note in the amount 
of $8, 500.00 to secure the balance of the commission. Said note bearing 
interest at six per cent (J.A. 5) was taken in the name of the appellant, 
at which time she recognized in writing the appellee as being entitled to 
one-half of the collections on said third trust note (J.A. 6). 


The plaintiff-appellee in his complaint (J.A. 1) seeks to recover 
one-half of the balance due on the third trust note from the appellant- 
defendant. The appellant's answer (J.A. 2) denied any indebtedness to 


appellee. Payments were made on the third trust note monthly to and 


including October, 1953 (J.A. 6). No further payments were made by 


the makers of that note, namely, Mr. and Mrs. Roeder, sole owners of 
the corporation known as Park Motels and Cottages, Inc. (J.A. 23). 
Subsequent proffered testimony would have shown the AAA had with- 
drawn its approval from the property as an "AAA motel". (J.A. 15, 23). 
Appellee testified that matters became very bad for motels in the area 
(J.A. 17), and the appellee testified that he saw the Roeders in Decem- 
ber of 1953 and talked with them (J.A. 12). He was asked by counsel 
for the appellant if he made any effort at that time to sell the motel prop 
erty, and he stated that the property was not salable (J.A. 14, 17). He 
explained that by pointing out that new modern motel units had been built 
in the area (J.A. 17). Appellant testified that she talked with appellee 
about the property in December of 1953 and he told her of the desperate 
situation pertaining to motels in the area (J.A. 17, 23), and at that time 
it had been two months since the Roeders made a payment on the third 
trust note (J.A. 6). Admittedly, Mrs. Cushard remitted to Mr. 
Thompson one-half of all payments she received on the note up to that 
time (J.A. 23). 
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The testimony showed that on October 22, 1954, Mrs. Cushard 
took an assignment of all the stock of the corporation for which she paid 
no money (J.A. 25) and operated the motel property until she gold the 
property to Mr. Yacenko on September 19, 1955 (J.A. 25, 29, 33). 
Thompson testified that he left the Cushard office on July 1, 1953 ae A. 
18), and went into business as a real estate broker on his own account, 
specializing in the sales of motels at that time, and he still continues in 
that line of business (J.A. 10). When Mrs. Cushard took the assign- 
ment of the corporation stock on October 22, 1954, there ware (he follow- 
ing items of indebtedness on the property (J.A. 49). 


Raa aE COMner Ge. “oc. ch Sea 820 11S 04 
Planters Bank ocd ie coe. Gace Oe AOS 


Air conditioners gy Se ae Bad gee lath 2s a se a 20 
Total . . . $85, 115.92 


The foregoing figures do not include the third trust note on which 
there was a balance due at that time of $7,183.17. At the time appellant 
sold the motel property to Mr. Yacenko on September 19, 1958, the fol- 
lowing trusts were on the property (J.A. 35): : 

Bank of Commerce .....-+--+-+--> $18, 816. 86 
Planters Bank a ee ere eer cs 6 
Total... $77, 570.17 


Appellant received $7, 221.91 in cash, making her total selling price 
$84,792.08 (J.A. 35). The third trust was released at the time of set- 
tlement on this sale. | 


The testimony showed that during Mrs. Cushard's operation of the 
property, depreciation for 1954 and 1955 was claimed of $6, 598.68 (J.A. 


49). 


The Court excluded appellant's proffered testimony to show that 
she sustained a substantial operating loss on the property on the basis 
that Mr. Thompson did not participate in the operation of the property 
(J.A. 35). Therefore, excluding the operating losses, but including the 
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depreciation for the same period, Mrs. Cushard realized a "tax profit" 
on the sale of $6, 274.84 (J.A. 49). 


It was appellee's testimony he had no further contact with the prop- 
erty from December 1953 until 1955 when he telephoned down there to 
learn that Mr. Yacenko was in the property (J.A. 7), and he denied 
knowledge of Mrs. Cushard's activity with respect to the property in 
any respect (J.A. 7 ). Mrs. Cushard’. was precluded from testifying 
that the fact that AAA approval was revoked so near the time of sale that 
it reflected upon her office (J.A. 23), although admittedly neither she 
nor Mr. Thompson had any knowledge that the AAA approval was in 
jeopardy at the time of the sale. Mrs. Cushard further testified that 
foreclosure proceedings were imminent when she assumed the operation 
of the property (J.A. 31); that Mr. and Mrs. Roeder paid in $25, 000.00 
cash when they purchased the property which was their life savings (J.A. 
24). The Court ordered the latter part stricken (J.A. 24). 


STATEMENT OF POINTS 


1. When all of the testimony of appellee is considered, together 
with the exhibits, a prima facie case was not made out and the Court 
should have granted appellants motion for a directed verdict made at the 


close of appellees case. 


2. The court erred in excluding testimony proffered by or on be- 
half of the appellant concerning the facts and circumstances under which 
she assumed ownership and management of the property; that appellant 
had an agreement with the previous owners to account to them for any 
profits she realized from her operations or subsequent sale of the prop- 
erty; and not permitting appellant to show her losses during her opera~ 
tion of the property. 


3. The effect of the supplemental charge to the jury was tanta- 
mount to the court telling the jury to do the very things the jury did do 
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very shortly thereafter, which usurped the jury function of finding the 
facts. : 
4. The trial judge, in substance and effect, took the position 
from the outset of the trial that the appellee was entitled to recover one- 
half of the balance due on the third trust note and thus made appellant a 


guarantor for that purpose. 


SUMMARY OF ARGUMENT 


The appellant, after it became abundantly clear that owners of the 
motel property were in financial difficulties and were going to lose their 
entire investment, felt that she, as the broker through whom the sale to 
them had been made, had a moral obligation to the Roeders. This feel- 
ing was caused by the AAA approval having been revoked so soon after 
the sale was made. The parties hereto kmew that the Roeders, had in- 
vested their life savings in this property. In view of appelleés state- 
ment to appellant in December of 1953, that the Roeders were in serious 
difficulty and the fact that appellee knew they had for some time failed to 
make their payments on the third trust, these circumstances should ex- 
cuse a formal notice to the appellee that the appellant was taking over the 
property in an attempt to salvage the third trust. The fact that appellant 
had an agreement with the Roeders to account for any profit precluded 
appellant from making a secret profit. Appellant should have been 
permitted to show the facts and circumstances under which she took 
over the property and to show the losses she sustained operating it. All 
the equities should have been considered. When the appellant paid down 
the two trusts on the property during her operation of it and the deprecia- 
tion claimed to mitigate her losses tax-wise, it was wrong to regard 
those factors as generating a profit for which the appellant is accountable 
to the appellee, to the exclusion of her operating losses. The third trust 
note had no value at the time it was released. The appellee, by his testi- 
mony and his failure to make any inquiry over the almost three year period 
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since he received his last payment was recognition by him that it lacked 
value. To criticize appellant for not notifying appellee of her operation 
of the property and the release of the third trust just amounts to criticism 


for failure to perform a futile act. But for the intervention of appellant, 


foreclosure was the alternative, and there again the third trust would 
have been wiped out. There is neither a legal nor an equitable basis for 
appellee to recover against the appellant. 


I 


THE COURT ERRED IN OVERRULING DEFENDANT'S 
MOTION FOR A DIRECTED VERDICT AT THE CLOSE 
OF PLAINTIFF'S CASE. 


Appellee's testimony in the trial Court as covered by the "STATE- 
MENT OF THE CASE" showed that as a salesman for appellant he 
negotiated the sale of the motel; a cash commission payment of $4,500.00 
was paid appellant at the time of settlement and he was promptly paid 
one-half of that amount; that the purchasers (Mr. and Mrs. Roeder) gave 
back a third trust! and note drawn in favor of appellant in the amount of 
$8,500.00 to secure the payment of the balance of the commission. 
Monthly payments were made on the third trust note to and including 
October, 1953, and the appellant paid him one-half of those collections. 
As exhibits to his testimony he put in evidence: 


1. Deed of Trust dated March 24, 1953 to Inez Cushard by and 
between Park Motels and Cottages, Inc. and Helen May and Frank M. 
Marsalek, Trustees (J.A. 68). 


2. Memorandum agreement by the parties hereto showing appellant 
and appellee each had a one-half interest in the third deed of trust (J.A. 76). 


3. Deed of release dated September 14, 1955 which released the 
third trust (J.A. 76). 
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4. Deed from Park Motels and Cottages, Inc., to Igor A. te 
dated September 22, 1955 (J.A. 80). 


Appellant announced to the Court,'Your Honor, it is stipulated by 
counsel that this note for $8,500.00 was cancelled." (J.A. 19) | 


| 
The appellee testified he received $887.54 from appellant up to 
October 28, 1953, including principal and interest (J.A. 6). The ‘Court 
inquired as to how much was interest and how much principal (J. A. 7), 
and he was unable to say (J.A. 7). The Court stated this was "teft up 


in the air" (J.A. 21). | 


Appellee left the matter of damages in a speculative and ¢con- 
jectural position and as the Court stated, "up in the air" and did not 
| 
show that appellant made collections on the third trust note for which 


she did not pay him one-half because of the stipulation aforementioned. 
That constituted the appellee's case in the trial Court. 


Appellant moved the Court, after appellee rested his case, for a 


directed verdict in favor of the appellant (J.A. 19). The motion was 
denied (J.A. 21). 


It is settled law that in considering that motion all inferences 
from the evidence must be in favor of the appellee. On the other hand, 
the Court should grant the motion if there is no legal basis upon which 
appellee could recover. There was no showing that appellant had failed 
to account for any payments she had received on the note. The entire 
case of appellee was based upon allegations that the appellant had been 
paid the balance due on the third trust note (See Complaint, J.Ak 1). 
Appellee’s evidence failed to establish a prima facie case. The stipula- 
tion aforementioned was that the said note had been cancelled and not 
that it had been paid, Appellee was bound by the stipulation and it is 
conclusive evidence which be introduced. See Pennsylvania R. Co. v. 
Pomeroy, 99 U.S. App. D.C. 272, 239 F.2d 435, cert. denied 77 S.Ct. 
861, 353 U.S. 950, 1 L.Ed. 2d 859; Kenney v. Washington Properties, 

76 U.S. App. D.C. 43, 128 F.2d 612, 146 A.L.R. 1. | 
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Appellant says the Court erred in overruling her motion for a 


directed verdict. 


sa 


THE COURT ERRED IN THE EXCLUSION AND ADMISSION OF 
RELEVANT TESTIMONY WHICH WOULD HAVE REDUCED OR 
PRECLUDED APPELLEE'S RECOVERY. 

Appellant believes the point involved in this case and on which 
the measure of damages should have been based was the value of the 
third trust in which the parties hereto each had a 1/2 interest at the 
time it was released by the appellant. Appellant attempted to examine 
the appellee while he was on the stand as to the value of the AAA 
approval, but was precluded from doing so (J.A. 14, 15). Mr. Thomp- 
son worked for Mrs. Cushard for about two years as a salesman 
specializing in sale of motels, and when he left her office on July 1, 
1953, he went into business on his own account as a real estate broker 
specializing in the sale of motels. This background would make him 
an expert on the value of an AAA approval or, stated another way, the 
diminished value of the motel property when the AAA approval was 
cancelled. If this testimony had been permitted it would certainly have 
been in mitigation of damages and perhaps would have induced the jury 
to find as a fact that at the time the third trust was released, it was 
without value. This is particularly true because Mr. Thompson in his 
testimony admitted he used AAA approval in his advertising of motels 
for sale, saying "That was a helpful selling adjunct." (J.A. 17) 


Counsel for appellant also attempted to bring out in her testimony 
an agreement she had with Mr. and Mrs. Roeder at the time she took 
an assignment of the stock of the corporation (J.A. 25, 26). This testi- 
mony was excluded and would have shown that Mrs. Cushard could not 
make a secret profit by assuming the management and operation of the 
property because she had an agreement with the Roeder's at the time 
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she accepted the assignment of the stock whereby she would account to 
them for any profit she realized in the management or sale of the 
property (J.A. 47). This would further have shown to the jury that 
Mrs. Cushard did act in good faith with Mr. Thompson because her 
only financial reward would be the salvaging of the third trust note. 


The Court excluded the testimony with respect to the losses Mrs. 
Cushard sustained during her management and operation of the property 
(J.A. 44, 45). The appellant feels the Court erred in view of all the 
facts and circumstances in this case. When it is considered that Mrs. 
Cushard was the broker handling the sale; that the AAA approval was 
revoked shortly after the sale was consummated; that she had an agree- 
ment with Mr. and Mrs. Roeder at the time she accepted the assignment 
of the stock to account to them for any profit by operation or sale of it. 
She assumed the first and second trusts on the property, and in addition, 
the item of $536.20 indebtedness for air conditioners. At the time she 
accepted the assignment of the stock, there was a balance due on the 
third trust of $7,183.17, but she did not assume that trust; but in 
accordance with her testimony she hoped to salvage it and also possibly 
salvage some return for Mr. and Mrs. Roeder. Mr. and Mrs. Roeder 
paid $25,000.00 cash on the property at the time they purchased it. The 
last payment on the third trust by Mr. and Mrs. Roeder was in October, 
1953. No further payments were made on that trust. Testimony showed 
that Mr. Thompson admitted in December of 1953 in a conversation with 
Mrs. Cushard that the motel was not salable; that it was a distress area; 
that a new motel had been opened in the area with 100 rooms (J. A. 17). 

It was Mr. Thompson's testimony that he, as a real estate broker special- 
izing in motels, was in that area during 1954 (J.A. 13) and that he had 
conversations with Mrs. Cushard on other matters during 1954 (J.A. 19). 


However, his testimony was to the effect that he made no {uaei sy of Mrs. 
Cushard concerning this third trust or this property for the my 3- 
year period that elapsed after the last payment was made on the third 
trust until he learned that Mrs. Cushard had managed and sold the 
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property in September, 1955 (J.A. 18, 19). These facts certainly tend 
to justify and accredit Mrs. Cushard's testimony that she felt that by 
virtue of her conversation with Mr. Thompson in December, 1953 and 
the fact that he remained mute all along, that he regarded the third 
trust was without value anyway. It is felt that in view of these consider- 
ations, the Court should have permitted testimony pertaining to the 
operating losses which would have shown that Mrs. Cushard sustained 
a net loss of $4,710.68 on the overall transaction. Based upon the 
Court's ruling, the jury was led to believe and in fact the Court later 
charged the jury that Mrs. Cushard realized a profit on the transaction 
of over $6,000.00. Incidentally, this profit is only shown by the inclu- 
sion of the depreciation shown by her accountant during her period of 
operation amounting to $6,598.65. 


peng 


THE COURT USURPED THE FACT-FINDING FUNCTION OF 
THE JURY WHEN THE CHARGE TO THE JURY IN CHIEF IS 
CONSIDERED IN RELATION TO THE SUPPLEMENTAL 
CHARGE. 


After the jury had deliberated for several hours, the jury returned 
and announced that it found for the plaintiff, Mr. Thompson, "for one-half 
of the balance due on the note and also without interest" (J.A. 61). After 
a colloquy between counsel and the Court at the bench, the Court told the 
jury that the unpaid balance of the note was $6,958.43 (J.A. 63). When it 
developed that one-half of said amount would be $3,479.21, which would 
be $4.21 more than the plaintiff sued for (J.A. 63), the Court then told 
the jury that their verdict could not exceed $3,475.00 (J.A. 63). The 
foreman of the jury stated, "In other words, it wouldn't be necessary 
to bring in a verdict of $3,475.00", and the Court stated, "It would be 
whatever you found the loss was he suffered" (J.A. 64). Subsequently, 
the jury foreman sent the following request to the Court in a memorandum, 
"Your Honor, the jury would like to examine one piece of evidence; name- 


ly, the profit and loss statement on the sale of the property in 1955 by 
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Mrs. Cushard" (J.A. 66). The Court advised the jury that no such piece 
of evidence was introduced in the case (J.A. 66). The Court went on to 
tell the jury, "In my charge I undertook to explain to you that this matter 
with reference to the operation of the motel was a project conducted by 
Mrs. Cushard on her own, and was not engaged in by Mr. Thompson, the 
plaintiff." | 


"There was evidence in this case by the accountant for Mrs. 


Cushard, and he said that in the sale of the real estate there was a 
profit of some $6,200.00 as I recall it, and then he spoke of losses 
that she had had in the operation of this project on her own; namely, 
the motel, the operation of the motel" (J.A. 66). That additional state- 
ment to the jury was given at 2:50 p.m. (App. 65), and the jury retired 
at 2:55 p.m. (J.A. 66). At 3:00 p.m. the jury returned to the Court 
(J.A. 67) with a verdict for the appellee in the amount of $3,000.00 
(J.A. 67). The aforesaid charge made the appellant a guarantor on 

the note. | 


IV 


THE TRIAL JUDGE TOOK AN ERRONEOUS VIEW OF THE 
EQUITABLE CONSIDERATIONS IN THE CASE BY VIRTUE | 
OF WHICH THE COURT IN SUBSTANCE AND EFFECT | 
MADE THE APPELLANT A GUARANTOR ON THE NOTE. | 


Appellant admits that the appellee had nothing whatsoever to do 
with the operation and management of the motel property, because 
otherwise she could have counterclaimed for one-half of her losses 
incident thereto. Appellant says that in this situation the Court should 
have permitted her to give a full account of all the facts and circum- 
stances before being penalized by virtue of her position of trust. The 
appellee is entitled to one-half of the value of that third trust note at 
the time it was released. The value is a fact for the jury to determine, 
and in reaching that determination it would be proper for the jury to 
have before it all of the facts and circumstances surrounding the appel- 
lant taking over the ownership, management, and operations of the 
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property including her sale of the property. Those facts would show 


she lost several thousand dollars. If her operations of the property are 
ruled out there was still no profit to her on the resale unless the deprecia- 
tion figure is considered, because her selling price was less than the 


trusts she assumed. 


Equity will not relieve a cestui qui trust, who, with full knowledge 
of the misconduct of the trustee, has for a long time either acquiesced 
in it or slept on his rights, but admittedly a cestui qui trust must have 
notice of the material facts. Hume v. Beale's Executrix, 84 U.S. 336, 
17 Wall, 336, 21 L. Ed. 602. Thompson v. Park Sav. Bank, 68 App. 
D.C. 272, 96 F. 2d 544, certiorari denied, 59S. Ct. 82, 305 U.S. 606, 
83 L. Ed. 385; Cox v. Thompson, 59S. Ct. 66, 305 U.S. 606, 83 L. Ed. 
385. Earl v- Picken, 72 App. D.C. 91, 113 F. 2d 150. 


The facts and circumstances in this case make the appellee charge- 
able with laches and his conduct led the appellant rightfully to assume 
that she could proceed as she did without a formal notice to him. But 
even if she should have given him notice of some sort, it is still a case 


where all the equities should be before the jury. 


CONCLUSION 


The appellant takes the position that she was entitled to a directed 
verdict at the close of appellee's case, Or that she is entitled to a new 
trial. 


Respectfully submitted, 


J. BENJAMIN SIMMONS 


1010 Vermont Ave., N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed Sept. 11, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOE HOLLAND THOMPSON 
Arlington Towers Apt. 
Arlington, Virginia 


Plaintiff 


vs Civil Action No. 2298-'57 


) 

) 

) 

) 

) 

) 

INEZ CUSHARD, T/A INEZ 
CUSHARD, REALTOR ) 
) 

) 

) 


4839 Wisconsin Ave., N. W. 
Washington 16, D. C. 


Defendant 


COMPLAINT | 

1. This Court has jurisdiction as the amount involved exceeds 
$3, 000. 00. | 

2. The Defendant, Inez Cushard, t/a Inez Cushard, Realtor, is 
an individual doing business in the District of Columbia. Plaintiff, a 
resident of Virginia, is engaged in the real estate business in the Dis- 
trict of Columbia Maryland and Virginia. | 

3. On or about March 1953, Plaintiff, Joe Holland Thompson, 
while employed by Defendant as a real estate salesman, brought about 
the sale of a certain piece of property known as Park Motel and 
Cottages, Inc. The commission on said sale was $13, 000. 00 of which 
$4, 500. 00 was received in cash and the balance of $8, 500. 00 was in the 
form of a promissory note bearing interest at six per centum per annum, 
secured by a third deed of trust and made payable to and held by the 
broker, Inez Cushard. | 

4. The Plaintiff and Defendant mutually agreed that the said com- 
mission would be divided equally between them and therefore Plaintiff 
received $2, 250. 00 in cash at the time the sale was consumated and a 
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fifty percent interest in the said note of $8, 500. 00. 

5. On or about September 14, 1955 the said third deed of trust 
was released and the note marked "Paid in full”. 

6. Prior to the payment of the note in full, Plaintiff received 
from Defendant the sum of $887.50 being payments on said note with 
interest. Plaintiff has not received nor did he receive when the note 
was paid, his rightful share of the balance of said note. 

WHEREFORE, Plaintiff demands judgment against defendant in 
the sum of $3, 475. 00 with interest from October 1953 and costs. 


Ralph L. Bailey 
Osborn A. Belt 
Attorneys for Plaintiff 
230 Woodward Bldg. 
Washington 5, D. C. 


By /s/ Ralph L. Bailey 


[Filed Oct. 26, 1957] 


ANSWER TO COMPLAINT 

Comes now the defendant, Inez Cushard, t/a Inez Cushard, 
Realtor, and by her attorney, J. Benjamin Simmons, and for her 
Answer to the Complaint filed herein respectfully shows unto the Court: 

1. - 3. The defendant admits the allegations in paragraphs 1, 2, 
and 3 of the Complaint. 

4. The defendant admits that the plaintiff was entitled to share 
the commission which was collected on this sale with the defendant on a 
50-50 basis and the defendant says that the terms of this agreement have 
been complied with. 

5. The defendant admits that on or about September 14, 1955, a 
third deed of trust! which was placed on the property to secure the pay- 
ment of the commission to the parties hereto was released and the note 
secured by said deed of trust was marked "Paid in Full", but the de- 
fendant says that no cash consideration was paid for the cancellation of 
the said deed of trust other than the amount received by the defendant, 
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of which said sum the plaintiff has been paid one-half; that the plaintiff 
knew of the financial difficulty which the purchasers of this property 
were undergoing and of the imminence of foreclosure proceedings 
against them due, among other things, to the fact that shortly after the 
sale of these premises the American Automobile Association withdrew 
its endorsement and approval on these premises as an approved motel; 
that the defendant, in order to make every possible effort to protect the 
interest which the parties hereto had in the property, as well as the 
interest of the persons to whom the property was sold, attempted to 
carry the property for an additional time, and the defendant's effort in 
this behalf caused her to sustain an additional loss of several thousand 
dollars. | 

6. The defendant admits the allegations in paragraph 6 of the 
Complaint and says that the plaintiff has received a full accounting and 
has been paid the full sum to which he was entitled under the agreement 
existing between the parties hereto, by reason of which the defendant is 
not indebted to the plaintiff in any amount whatsoever in connection with 
this transaction. | 

WHEREFORE, the premises considered the defendant demands 
that the Complaint be dismissed and costs assessed against the plaintiff. 

WARD, SIMMONS & HORTON 


By /s/ J. Benjamin Simmons 
Attorneys for Defendant | 
1025 Vermont Ave., N. W. 
Washington 5, D. C. | 


| 
DEMAND FOR A JURY TRIAL 
The defendant demands a trial by jury of the issues in this cause. 
/s/ J. Benjamin Simmons 
Attorney for Defendant | 


[Certificate of Service] 


[ Filed March 19, 1960] 4 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Monday, January 25, 1960 
The above-entitled matter came on for trial before Honorable 
BURNITA SHELTON MATTHEWS, and a jury, at 11:05 a.m. 
* * * * 
JOE H. THOMPSON 
the plaintiff, was called as a witness in his own behalf, and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, BAILEY: 

Q. Mr. Thompson, will you state your full name, please? 
A. Joe H. Thompson. 

Q. And what is your address? A. 232 Woodward Building, 
Washington, D. C. 

Q. That's your office address? A. Ihave an office in the Wood- 
ward Building and also in the motel I operate in Seven Corners, Vir- 
ginia, Number One, Arlington, Virginia, known as the Hillwood Motor 
Court. 

Q. Where is your residence? A. My residence is Arlington 


Towers, Jefferson Building, Apartment 203. 


Q. What is your present occupation? A. Real estate broker. 


Q. What was your occupation as of March 1953? A. A salesman 
under Mrs. Cushard. 

Q. Mrs. Cushard was your employer? A. Yes. 

Q. And what were your duties as a real estate salesman, Mr. 
Thompson? A. I specialized in selling motels. 

Q. Did you have occasion to do anything about the Park Motel 
and Cottages about that time? A. Yes, I secured a contract on the sale 
of the Park Motel in January of 1953, and the settlement was in March 
of '53. 
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Q. What was the selling price of the Park Motel and Cottages? 
A. $126, 000. | 
Q. Now, did you actually sell the real estate, or was it handled 
in some other way? A. No, the entire real estate, including the motel 
was sold, and then a certain amount of cash -- | 


Q. Waita minute. A. Yes, sir. 
Q. Was the real estate itself transferred by deed? A. I believe 
that was a transfer of stock ownership. | 


Q. Merely the stock was transferred ? A. Yes, Sir. ! 

Q. Inthe corporation? A. Yes, sir, the corporation which 
owned the motel. | 

Q. What was the selling price of the motel? A. $126, 000. 

Q. And what was the commission? A. Thirteen thousand. 

Q. And how was the commission payable? A. $4500 cash, 
$8500 to be paid in installments monthly secured on the premises bya 

third trust. | 

Q. The third trust in the amount of $8500? A. Yes, sir. 

Q. Who had possession of the third trust note? A. Mrs. Cushard 
had one-half interest in that, and my one-half interest in it. | 
Q. Do you know how the note was made out, who the payee was? 
A. Yes. | 

Q. Who was the payee? A. The payee was Mrs. Cushara 

Q. And this note was secured? A. Yes, third trust and recorded. 

Q. Will you identify this document, Mr. Thompson? A. This is 
the third deed of trust. | 

Q. That is the third deed of trust? A. Yes, sir. ! 

MR. BAILEY: Mr. Simmons, you have seen these? 

MR, SIMMONS: I think I have. | 

THE DEPUTY CLERK: I mark that Plaintiff's Exhibit No. 1 for 
identification. | 

MR. BAILEY: Plaintiff's Exhibit No. 1, and that is the third deed 
of trust to secure a debt of $8500 payable to Inez Cushard, and signed by 


Park Motels and Cottages, Inc., by Stanley Roeder, its President. 
| 
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THE COURT: Are you offering this? 
MR. BAILEY: I am offering that as Plaintiff's Exhibit No. 1. 
THE COURT: Admitted. 


(Thereupon, third deed of trust payable 
to Inez Cushard, signed by Park Motels 
and Cottages, Inc., by Stanley Roeder, 
President, was marked Plaintiff's 
Exhibit 1, for identification.) 


BY MR, BAILEY: 

Q. Mr. Thompson, how was this commission to be divided? 

A. Fifty-fifty, fifty per cent for Mrs. Cushard and fifty per cent for me. 

Q. Did you have a written agreement with Mrs. Cushard concern- 
ing that? A. Yes, I did. 

Q. I show you this paper. Will you identify that? A. Yes, that 
is the written confirmation of the agreement signed by Mrs. Cushard 
and by me also. 

MR. BAILEY: The Plaintiff offers this memorandum as Plaintiff's 
No. 2. 

THE DEPUTY CLERK: Plaintiff's Exhibit 2 for identification. 

THE COURT: Admitted. May I see it, please? 


(Thereupon, memorandum of agree- 
ment, dated 3/24/53, to Plaintiff 
from Defendant, was marked Plain- 
tiff's Exhibit 2, for identification.) 


BY MR, BAILEY: 


Q. Mr. Thompson, how long were you in Mrs. Cushard's 


employment? A. Two years. 
Q. When did the employment terminate? A. July of 1953. 
Q. Did you receive any payments on your share of this note? 
A. Yes, I did. 
Q. When was the last payment received? A. October 28, 1953. 
Q. And how much in total did you receive up to that date ? 
A. $887.54. 
Q. Did that include both interest and principal? A. Yes. 


7 | 
THE COURT: Did you say $887.50? | 
THE WITNESS: Seventy-five cents, Your Honor. | 
THE COURT: How much was interest and how much was principal, 
or do you know? | 
THE WITNESS: That I don't know. I probably could look in my 
books, and the monthly payments were a certain amount, but they were 
irregular at that time. | 
BY MR. BAILEY: | 
Q. Mr. Thompson, did there come a time when your attention was 
directed again to the Park Motel and Cottages? A. Yes, sir. 
Q. And when was that? A. That was in June of 1956. | 
Q. And what was that occasion? A. I had not been down to Rich- 
mond very much. There was another motel that Mrs. Cushard and I 
had succeeded in selling near Richmond, Ninan Motel. I called up 
the Ninan Motel and found out some payments were paid there| that were 
due me, so I arranged for Mrs. Cushard to get them, and then I called 
up, as is my custom to every now and then after something, say a few 
months or few years pass -- I received no payments -- I check up to 
find out what happened. I placed a long distance call to the Park Motel 
and Cottages and asked for Mrs. Roeder, the owner there, and Mr. 
Yacenko said he had taken the place. : 
Q. Was that the first time you knew it changed hands? | & First. 
THE COURT: When did you say that was? | 
THE WITNESS: June 28, 1956, Your Honor. 
THE COURT: Do you mean you didn't know until June of 1956 that 
these people to whom you sold the property had sold it to eocebods else ? 
THE WITNESS: That's right. That wasn't unusual because these 
other people in the Ninan Motel, they had been making payments off and 
on. The conditions were severe along then. New motels were opening 
up. One hundred rooms opened up near these motels, and they were 
going through a period of trial, and during that time I didn't molest them, 
and the payments were to be made to Mrs. Cushard in any event, sol 


sat silently by and received a telephone call - my third trust is wiped 
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out over the telephone - they told me. 
BY MR. BAILEY: 

Q. Mr. Thompson, you are getting ahead of us here. A. Yes, Sir. 

Q. So there came atime when you did find that the Park Motel and 
Cottages had been sold? A. Yes, sir. 

Q. And did you do any investigating about that? A. Yes, I did. 

Q. What did youdo? A. I went down and checked the record of 
Henrico County, Virginia, where the records were kept. 

Q. And what did you find there? A. I found that the deed of 
release on this third deed of trust, dated September 14, 1956, had been 
signed "Paid in Full” by Mrs. Cushard. 

Q. And did you receive a copy of that deed of release? A. Yes, 


Q. Isthatit? A. Yes, sir. 

MR. BAILEY: I offer Plaintiff's Number 3, Deed of Release. 

THE DEPUTY CLERK: Plaintiff's Nunber 3 for identification. 
MR, BAILEY: (Continuing) Whereby the Park Motel and Cottages, 
Inc., releases the security of the note to Inez Cushard in the sum 


of $8500, and also recites the said sum of money has been fully paid and 
is evidenced by the deed of trust note dated March the 24th, 1953 in the 
principal sum of $8500, marked ''Paid in Full." And this deed of release 


was Signed by the defendant, Inez Cushard. I might correct the record, 


Your Honor. The trustees signed a release, not Mrs, Cushard. 
* * * * * 
MR. BAILEY: This is the one I gave you the first time. 
THE DEPUTY CLERK: Oh, I see what you mean. Plaintiff's 
Exhibit 3 for identification. 


(Thereupon, Deed of Release, dated 
September 14, 1955, was marked 
Plaintiff's Exhibit 3, for identifica- 
tion.) 


BY MR. BAILEY: 
Q. Mr. Thompson, I will hand you a paper here. You better read 
it first. A. I will check the date, September 14. 
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Q. You better read this and tell us what it is. AS This deed of 
release-- 
THE COURT: Mr. Thompson, you are going to have to keep your 
voice up. All these ladies and gentlemen of the jury have to hear you, 
and the air conditioner makes a noise. | 
THE WITNESS: This is a deed of release made on the 14th day 
of September 1955 between Helen May, District of Columbia, and Park 
Motel and Cottages. ! 
13 THE COURT: Now, will you hand that to Mr. simmons and let him 
see that. (Mr. Bailey handed the document to Mr. Simmons.) 
BY MR. BAILEY: | 
Q. What other documents did you find there? A. Deed for Con- 
veyance of the Park Motel and Cottages to Igor A. Yacenko by Mrs. 
Cushard, President of the Park Motel, and Ellis Bell, the Secretary. 
Q. Did you secure a copy of that date? A. 22d of February, 
Park Motel, yes. | 
Q. And that is the copy you received? A. Yes. 
MR. BAILEY: I offer this as Plaintiff's Exhibit No. 4, ‘Your Honor. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 for identification, 
MR. BAILEY: Will you cross-examine ? 
THE COURT: Did you offer this No. 3? 
MR. BAILEY: Yes, No. 3. 
THE COURT: Very well, No. 3 is admitted and you ei now 
| 


offering number -- 
DEPUTY CLERK: Four. 
MR. BAILEY: Number 4. That is the deed from Park Motel and 
Cottages, signed by Mrs. Cushard to the new purchaser. 
14 THE COURT: Mr. Simmons, I believe you saw this? 
MR. SIMMONS: Yes, I saw that. | 
THE COURT: Very well, number four is admitted. | 


(Thereupon, Deed for Conveyance of 
Park Motel and Cottages to Igor A. 
Yacenko, dated August 31, 1956, was 
marked Plaintiff's Exhibit 4, for 
identification.) 
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CROSS EXAMINATION 
BY MR. SIMMONS: 

Q. Mr. Thompson, you are a real estate broker at the present 
time? A. Yes, sir. 

Q. And you are specializing in the sale of motels? A. Yes, sir. 

Q. When did you first start as a salesman in the motel field? 

A. 1951. 

Q. And under whom? A. Mrs. Cushard. 

Q. You started with Mrs. Cushard in 1951 and you obtained a real 
estate salesman’s license? A. Yes, sir. 

Q. And you obtained that license under the broker license of Mrs. 
Cushard? A. Yes, sir. 

Q. Now, after you became employed by Mrs. Cushard, you special- 

ized inthe sale of motels? A. Yes, sir. 

@. Along with Mrs. Cushard? A. Yes, sir. 

Q. Is it true that you had a number of sales of motels while you 
were with Mrs. Cushard? A. Yes, sir. 

Q. Other than Park Motel and Cottages, Inc.? A. Yes, sir. 

Q. Did Mrs. Cushard, at the time of settlement in any of these 
sales, ever guarantee to you the collection of the commission? A. No, 
sir. 

Q. What she did say to you, you would be paid fifty per cent of any 
collections on commissions that she received? A. Yes, sir. 


Q. And during your tenure, or during the time you were employed 


by Mrs. Cushard, she paid you one-half of those commissions until this 


disputed transaction arose -- is that correct? A. Yes, sir. 

Q. Now, is it true there were other motel sales in which you did 
not collect, which Mrs. Cushard did not collect a commission,a full 
commission? A. Yes, sir. 

16 Q. You never attempted to tell Mrs. Cushard what she should or 
should not do with respect to her commission, but you, as her employee, 
relied upon her to do as she saw fit with respect to collecting the com- 
mission. Isn't that true? A. That is true, but I stayed in touch with 


her. 


| 
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Q. Now, you are a real estate broker and you know it is your 
prerogative to control a sale -- isn't that true -- and not the employee? 
A. Ask me that again, please, Mr. Simmons. | 

Q. Do you have any salesman working under you? A. | Now? No, 

Q. If you did have any salesman working under you, you asa 
broker would have charge of the sale and not the salesman oe isn't that 
correct? A. That's right. | 

Q. Now, you said in your direct testimony that this motel sold for 
$126,000? A. That's right. : 

Q. Are you sure about that? A. You said one hundred twenty 
five, but my records indicate one hundred twenty six. ! 

Q. Your records indicated one hundred twenty six. What records 
do you have Mr. Thompson? A. Well, I had the record -- as a matter 
of fact, the negotiations -- I might explain that, Mr. Simmons. The 

17 negotiations were on the basis of one hundred thirty thousand dol- 
lars. At that time why we -- | 
Q. (Interposing) No, I am not interested in negotiations. I want 
to know the selling price of this motel. A. I thought it was ‘one hundred 
twenty-six. It isn't important if it isn't one hundred twenty-five. 
THE COURT: Mr. Simmons, I wonder why we need spend time 
going into this. 


| 
| 

MR. SIMMONS: I just want to correct -- in my opening statement 
to the jury I said the sale price was one hundred twenty-six. 

THE COURT: It really doesn't matter. 

MR. SIMMONS: Not too much, I just wanted to clarify it. 

BY MR. SIMMONS: | 
Q. Now, Mr. Thompson, coming down to the sale of this motel, 


you went down there and had negotiations with Mr. and Mrs. Roeder 
leading up to this contract? A. Yes, sir. | 

Q. Now, after the sale was consummated, you received a cash 
commission at the time of settlement of $4500? A. Twenty-two hundred 
and fifty, I believe. | 
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Q. No, forty-five hundred altogether. A. Isn't half of forty-five 
hundred, twenty-two fifty? 
Q. Mrs. Cushard received in kind, $4500? 
18 Q. She, inturn, paid you $2250, immediately? A. Right, not 
forty-five hundred. 


Q. Twenty-two hundred and fifty dollars is half of forty-five 
hundred? A. Right. 
Q. Now, you continued to go down on Number 1 highway on the 


sale of motels? A. I did for several months. 

Q. And you continued to call on Mr. and Mrs. Roeder? A. Until 
the end of ‘53. 

Q. How often did you see Mr. and Mrs. Roeder? A. Whenever 
I was down, which I would say was once in sixty days, possibly once in 
ninety days. 

Q. And the end of '53, that would be December of '53. You saw 
them at that time? A. Yes, Sir. 

Q. What did'they tell you at that time with respect to the financial 
circumstances under which they were operating? A. They told me the 
same as all the other motels I called on. I didn't know the situation, but 
I -- 

MR. BAILEY: Your Honor, I object to this line of questioning as 
irrelevant to this case. 

THE COURT: The objection is sustained as to what he said to the 
Roeders and what the Roeders said to him. 

19 BY MR. SIMMONS: 

Q. Mr. Thompson, when did you receive your last check on the 
commission? A. October of 1953. The exact date is October 28, '53. 

Q. And how much did you receive at that time? A. At that time-- 
I don’t have it here. I would have to search, but it was, I would say, one 
hundred dollars, approximately. 

Q. Uhuh. Now, when did you receive any further payments on 
that? A. None other, Mr. Simmons. 

Q. Now, you did see the Roedersin December of '53? A. Yes, sir. 
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Q. Did you have any conversation with them as to the payments 
under the third trust at that time? A. No, I did not. : 
Q. And when did you next see the Roeders? A. Didn' t see them 
no more. I placed a telephone call on June 28, 1956, and got Mr. Yacenko. 
Q. So, after October of '53 you received no further payments from 
Mrs. Cushard under that third deed of trust? A. None, Mr. Simmons. 
* * * * * | 
Q. Mr. Thompson, beginning in 1954 you received no payments 
from Mrs. Cushard? A. No, I didn't, Mr. Simmons. | 
Q. You were down in the Richmond area from time to time during 
1954, were you not? A. Not very much because the situation was acute 
there. There were not many motels because of the period of trial. 
Q. But you were down there? A. Idon't have a record in my 
book. I say I was around there. | 
21 Q. During 1950 and the entire year of 1954, did you ma ke any 
inquiry regarding this thirdtrust? A. No, sir. | 

Q. Youdid not? <A. No, sir. | 

Q. And during 1954 -- I believe you testified that it was late 
in 1954 when you learned for the first time that the Roeders were not 
there any more? A. No, I didn't tell you that. I didn’t say that. 

Q. What was your testimony when you learned the Roeders were 
not there? A. When I learned the Roeders were not there scion June 
28, 1956. | 

Q. That was almost two years after you received the last pay- 
ments on this trust? A. It was almost -- it was almost three years. 

Q. And it's your testimony that was the first time you knew the 
Roeders were not there? A. I didn't know about there not being there. 
In fact, I put in a telephone call. | 

Q. Did you make any effort to sell this motel while Mrs. and Mr. 


Roeder were there? A. No. ! 


Q. Did they ever discuss with you the matter of the sale? 
A. No, sir. | 
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Q. I believe you testified that you did talk with them in December 
of 1953? A. Yes, but not about a sale, Mr. Simmons. 

Q. The sale was not mentioned at that time? A. No, sir. It 
wasn't salable, I believe would be a true statement at that time. 

Q. Now, at the time this sale was made to Mr. and Mrs. Roeder, 
this motel was under American Automobile Association approval, was it 
not? A. Yes, sir. 

Q. Did you learn when -- 

MR. BAILEY: I object to the line of questioning about the American 
Automobile Association approval. I think it is irrelevant to the case, 
Your Honor. 

THE COURT: The objection is sustained. 

BY MR. SIMMONS: 

Q. In connection with your discussion with Mr. and Mrs. Roeder-- 
I will withdraw that question, Your Honor. 

MR, SIMMONS: Your Honor, on the matter of the three "A" 


approval, I think it goes to the matter of Mrs. Cushard later going into 


the management of the motel, because the three "A" approval was revoked, 
and I think I should be permitted to develop that just briefly, because the 
three "A" approval was withdrawn -- 

23 MR. BAILEY: I think if there are any conversations about the 
three "A" approval, counsel should approach the bench. 

THE COURT: Very well, you may come to the bench. (At the 
bench:) 

THE COURT: I don't think it has a thing to do with this. 

MR, SIMMONS: Only this, Your Honor, I think in the equitable 
aspects of this case it has some bearing on the bona fide use, good 
faith, of Mrs. Cushard going in there and going beyond the line of 
duty, so to speak, and assuming an obligation which legally she shouldn't 
-- wasn't required. It's an extenuating circumstance as to how she 
went in and operated this motel. 

THE COURT: This man, this witness, what in effect he said he 


knows in connection with the sale, you can bring out, but here you are 
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trying to bring out something that came subsequent to the sale, and in 


connection with this matter, I think these are two separate transactions. 

MR. SIMMONS: I think, Your Honor, it has a bearing on’ this too, 
his knowledge that the difficult financial situation existed there with 
respect to this motel, this part of the facts which -- that the distressed 
situation with respect to this motel, and it has a bearing on that matter, 
too. 7 

THE COURT: Well, it has already been mentioned. It's already 

24 been mentioned in this testimony about the AAA. I sa it's 

already been mentioned in your argument. | 

MR. SIMMONS: Yes, I ought to be able to ask him what he knows 
about that, and I -- | 

THE COURT: All right, you can ask him what he knew at the time 
of the sale, if anything. 

MR. SIMMONS: And subsequently what he personally knew about it. 

THE COURT: I don't think subsequent had anything to do with it. 
The three "A" approve some motels and they don't approve others. It's 
not unusual to have a motel that doesn’t have an AAA license or AAA 
approval. | 

MR. SIMMONS: Another thing, Your Honor, the three "an approval 
was on the motel at the time it was sold. | 

THE COURT: All right, you can ask him that. | 

MR. SIMMONS: All right. Very shortly after the three vA" 

approval was revoked, and as I said, there was some reasons: for 
believing that the three "A" approval was in jeopardy at the time of 
sale, only the Roeders made no issue out of it, and that is one of the 
moving factors why Mrs. Cushard went in there. | 

MR. BAILEY: You can prove that by her testimony. 

MR. SIMMONS: I can ask him about it too. 

THE COURT: You can ask him if he knew about the AAA 
approval at the time, or if he knew about it. 


| 
25 MR. SIMMONS: And I can ask him what the value of the three "A" 


approval is. It's an asset. 
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THE COURT: No, we are not going into all those collateral things 
here. 
MR. SIMMONS: I can't ask him that? 
THE COURT: What has it to do with this thing? It hasn't anything 
to do with this issue here, about what it’s worth or not worth. You are 


getting off on all kinds of collateral issues. This note she gave him, 


this memorandum -- 

MR. SIMMONS: (Interposing) Yes. 

THE COURT: . . . says he has an interest in this third trust 
note. 

MR. SIMMONS: Interest in the collection. 

THE COURT: No, it doesn't say that, Hand me this Exhibit, 
Mrs. Lyddane. (The Deputy Clerk handed the Exhibit to The Court.) 

MR. BAILEY: It's a plain piece of paper. 

THE COURT: Here is what it says here: "The purpose of this 
memorandum is to acknowledge the salesman's half interest in this 
deferred purchase note.” 

MR. SIMMONS: That's right. Now, here, right here (Indicating). 

THE COURT: I know, but you have to read the whole thing 
together. 

MR. SIMMONS: That's right, but it says "will be divided equally 
and distribution be made to the salesman promptly on receipt of pay- 

. ment, 

THE COURT: Yes. 

MR. SIMMONS: That means he gets fifty per cent of payment. 

THE COURT: Certainly it does, but it means down here he has a 
half interest in that note which was in her name. That's what it says. 

MR. SIMMONS: Yes, it says he has a half interest. 

THE COURT: You can ask him if he knew about the AAA, but we 
are not going into what it was worth. 

(In open court:) 

BY MR. SIMMONS: 
Q. Mr. Thompson, I believe you previously testified that at the 
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time this sale was made, this motel had a three "A" approval on it? 
A. Yes. | 
Q. Did you of your own knowledge know at the time of the sale 
that the three A" approval was in jeopardy, in danger of being with- 
drawn? A. No, sir. | 
Q. You did not? A. No, sir. | 
Q. In your business now, specializing in the sale of motels, do 
you, or do you not, advertise when a motel -- do you or do you: ‘not show 
in your advertisements when a motel has three "A" approval? A. I 
27 quite often use that. That's a helpful selling adjunct, if you ask 
me about that, Mr. Simmons. | 
Q. That is anasset? A. I don't have it in my own motel, 
incidentally. ! 
Q. You do advertise that when you advertise a motel? A. That's 
right. I have not applied for it in my motel. | 
Q. Yes, I understand. 


* * * * * 


Q. Did you ever tell Mrs. Cushard that the Park Motel and Cottages, 
Inc., under Mr. and Mrs. Roeder was in desperate financial straits? 
A. No, sir. | 

Q. You did not say that? A. No, sir. | 

Q. Did you testify that the Park Motel and Cottages, Ine., was not 
salable at the time you last called upon the Roeders? A. I wouldn't 
have considered it to be what I would call a good sale, Mr. Simmons. 
That's all I would say about it. It didn’t come up, but if you ask me 
that, I will answer that way. | 

28 Q. For what reason? A. Because of the new motels that had 

opened, The Prince Lee and the Cavalier Manor had opened up with one 
hundred rooms. They had a swimming pool; they were recommended not 
only by AAA, but the other recommending organizations like Quality. 


* * * * * | 
i 


29 


30 
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Q. Is your testimony that during those intervening two years you 


did not know what the condition was with respect to the Park Motel? 
A. That’s my testimony. I didn't know about it. 

Q. Had you given up? A. No, I hadn't given up. I had confidence 
in Mrs. Cushard. I thought she would account to me for it. You and 

Mrs. Cushard were in touch with me. | felt confidence in you. 
You handled a couple of transactions with me in connection with Mrs. 
Cushard. 

Q. Irepresented Mrs. Cushard. A. And because you represented 
her, you represented me. I made a call with you on U.S. 1 highway. 

Q. Did you ever ask me or Mrs. Cushard about this third trust ? 
A. (No response). 

Q. The reason you didn't do that was because you knew it should 
be written off -- isn't that true? It is not anasset. A. Now, you are 
saying something that that -- 

Q. (Interposing) During those two years, after receiving pay- 
ments for six months straight, regular, one, two, three, four, five, six, 
then you waited two years before you aroused your interest regarding 
that note. Is that your testimony? A. You want me to show you some 
correspondence ? 

THE COURT: Just a minute. 

BY MR. SIMMONS: 

Q. Is that your testimony? A. Yes, that's my testimony. 

MR. SIMMONS: That's all. 

THE COURT: Mr. Thompson, when was it you said you left the 
employment of Mrs. Cushard? 

THE WITNESS: July 1, 1953, Your Honor. 

THE COURT: After you left there, did you have any discussions 
with her between then and the time that you knew that this deed of trust 
note for eighty-five hundred had been released? 

THE WITNESS: No, Ma'am, no. 

THE COURT: You had no discussions with her about the note? 
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THE WITNESS: No, Your Honor. I had discussions with her on 
other things, on several things, and during those discussions the matter 
could have been mentioned to me, but the burden, I believe, was on the 
other side, not on me, because, as I say, I do not molest these people. 
I know, Your Honor, they are having difficulty. | 

MR, BAILEY: Your Honor, it is stipulated by counsel that this 
note for $8500 was canceled. | 

THE COURT: Was what? 

MR, BAILEY: Was canceled. 

THE COURT: Was canceled? 

MR. BAILEY: Yes, Your Honor. 

THE COURT: By whom? (No response.) 

MR. BAILEY: That's your Plaintiff's case, Your Honor. 


* * * * * 


MR. SIMMONS: May it please the Court, on behalf of the Defend- 
ant I move the Court at this time to direct a verdict in favor of the 
defendant, and my reasons are briefly these: The plaintiff has offered 
in evidence Plaintiff's Exhibit No. 1, which is a deed of trust instrument 
securing a note in the amount of $8500 to Inez Cushard. The Plaintiff's 
Exhibit No. 2 is a memorandum signed by Inez Cushard and Joe H. 
Thompson, the plaintiff, wherein the parties agree that the $8500 will 
be divided equally and distribution will be made to salesman promptly 
upon receipt of payment. (Reading) 'The purpose of this memorandum 
is to acknowledge the salesman's half interest in this deferred purchase 
note. Plaintiff's Exhibit No. 3 is a deed of release executed by Park 
Motel and Cottages, Inc. -- no, Iam sorry, Your Honor -- executed by 
Helen May and Frank W. Marsolex, Trustees, releasing the $8500 deed 
of trust which is covered by Plaintiff's Exhibit No. 1. Plaintiff's Exhibit 
No. 4 is a deed from Park Motel and Cottages, Inc., signed by Inez 
Cushard, President, and Ellis Bell, the Secretary, transferring title 
of the premises to Igor A. Yacenko. That is the plaintiff's documentary 


evidence. 
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At the conclusion of plaintiff's case, counsel for the plaintiff said 
it was stipulated between counsel that this third trust note was canceled. 
Your Honor asked the plaintiff if, with respect to the payments which he 

33 says he received from Mrs. Cushard to apply on the third trust 

note, what part was principal and what part was interest. There was 
no line of demarcation established as to what was principal and what 
was interest. I say that, based upon the plaintiff's showing, that there 
is no evidence now, not sufficient evidence upon which a jury can base 
a verdict for the plaintiff, the note having, by stipulation, been canceled. 

THE COURT: You say the note having by stipulation been canceled? 


MR. SIMMONS: Counsel said the deed of trust note by stipulation 
between counsel had been canceled. That was his concluding statement, 
as I recall it. 

Now, bearing in mind that Mr. Thompson was a salesman, bearing 
in mind that he has not shown that Mrs. Cushard collected the payments 
on this note, that is the most he can claim is that if he collected the pay- 
ments on the note, he was entitled to half of them. 

THE COURT: I don't believe so. I believe he is entitled to a half 


interest in this note. The way I see this is that here was a note that 


belonged to two people, Mrs. Cushard and Mr. Thompson, and Mrs. 


Cushard had possession of this note, and she collected the payments 
that were made, and gave Mr. Thompson his part. Then without any 
consultation with Mr. Thompson, according to his testimony, this trust is 
released. 
MR. SIMMONS: I think, Your Honor is right, but what about the 
note having been canceled? What does the plaintiff base his case on now ? 
THE COURT: On the fact that the defendant canceled the, released 
the security behind it. 
MR. SIMMONS: Maybe I misunderstood counsel, but I think the 
record will show he said by stipulation between counsel the note had 


been canceled. 
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MR. BAILEY: No, the stipulation was, as I recall it, that between 
counsel that the note had been marked "canceled." ! 

THE COURT: Now, let's go back and find out what it was. 

MR. BAILEY: We don't know who marked the note "canceled." 
We haven't had possession of the note. I think this is susceptible of 
consultation. The deed of trust cites the note carried six per cent 
interest. Mr. Thompson testified as to the original amount of the note 
and how much he had received from Mrs. Cushard as his halfiinterest. 

THE COURT: I do think you have left up in the air this matter 
of how much is interest and how much is principal. Is there not some 


record available? 
MR. BAILEY: We do not have a record of the dates. That record 
is in the hands of the defendants. We have an estimation of what is 
principal and what is interest, and Mr. Thompson can testify to 
that. We will be glad to put him back on the stand. And the release of 
the deed of trust recites that the note was exhibited to the trustees, and 
it was marked "Paid in Full." Now, we do not have the trustees here, 
but I think the document stands for itself. | 
THE COURT: Well, I will overrule the motion. | 
* * * * * | 
INEZ CUSHARD ! 
the defendant, was called as a witness in her own behalf, and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. SIMMONS: 
Q. Mrs. Cushard, would you please hold your voice up now so I 


can hear you, hear what you have to say. Please state your name? 
A. Inez Cushard. 
Q. Your address? A. Business address? 4839 Wisconsin 
Avenue, N.W. | 
Q. In what business are you engaged? A. The real estate 


business. 
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Q. In what capacity? A. Iam a realtor. I specialize in the 
motel field and high type residential properties. 

Q. What isarealtor? A. Well, a realtor is the designation for 
those who belong to the national and local real estate boards which were 
the organizations dedicated to the upholding of ethical standards in real 
estate. 

Q. Mrs. Cushard, did there come a time when the plaintiff, Joe 
Thompson was employed by you in your office? A. Yes. 

Q. Do you recall approximately the time he came with you? 

A, I think it was around July Ist, '53. 

Q. And in what capacity did he work for you? A. Asa salesman. 

Q. And I believe your testimony was with respect to motels 
principally? A. That is right. 

Q. Now, in regard to the instant transaction, Park Motel and 
Cottages, Inc., do you recall that transaction? <A. Yes, Ido. 

Q. What was the sale price? A. A hundred twenty-five thousand 
dollars to the Roeders. 

Q. To whom was it sold? A. Mr. and Mrs. Stanley Roeder. 


Q. What commission did you receive as a result of that sale? 


A. A thirteen thousand dollar commission. 

Q. How was it paid? A. Forty-five hundred was paid at the time 
of settlement and possession of the property, and the balance was to be 
paid at the rate of $200 monthly, or 10% of the gross income, whichever 
should be the higher. 

Q. When was the $4500 received? A. At the time of settlement 
when they took over the property. 

Q. Did you make any disbursement to Mr. Thompson when you 
received that amount? A. Yes. 

Q. What portion did you remit to him? A. Half of it, twenty- 
two hundred and fifty dollars. 

Q. Did Mr. and Mrs. Roeder make certain payments on the third 
trust note? A. They made their payments regularly on or before they 
were due for six months through October. 
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Q. Of 1953? A. That is right. 
Q. And with respect to those payments, did you make a \ a@iabavees 
ment to Mr. Thompson? A. Yes, I did. 
38 Q. What percentage? A. Fifty per cent of the money as received. 
Q. Now, in October, after October 1953, did Mr. and Mrs. Roeder 
make any further payments on that third trust note that you held? A. No. 
Q. Tell us whether or not you had any conversation with Mr. 
Thompson at or near that time with respect to the third trust! note which 
you held? A. Yes, Idid. In December of '53 I spoke with Mr. Thompson 
about the Park Motel and Cottages. At that time he told me that the 
property was in very bad condition economically, that that area had 
become a distress area. We discussed the possibility of selling it, and 
he felt then, even as he has testified, that it was not salable. | 
Q. Tell us whether or not at that time the matter of a three A 
approval on this property was discussed with Mr. Thompson? 
MR. BAILEY: Your Honor, I object to the questioning on the 
grounds that it is incompetent and immaterial. | 
THE COURT: This was after the sale? | 
THE WITNESS: Yes. | 
THE COURT: The objection is sustained. | 
BY MR, SIMMONS: | 
Q. Tell us whether or not this property carried a three "A" 
approval at the time of sale? A. Yes, it did. | 
Q. Did you have any knowledge at the time of sale that the three 
"A' or triple "A" approval was in jeopardy in any way? A.! | No, I did not. 
MR. BAILEY: I object to this line of questioning. | 
THE COURT: The objection is sustained. 
BY MR. SIMMONS: 
Q. Now, coming on back to October of '53 when the last payment 


was received, your testimony was that no further payments were received 
from Mr. and Mrs. Roeder? A. That is correct. | 

Q. What further contact did you have with Mr. and Mrs. Roeder 
after that date regarding this motel? A. Well, there was considerable 
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communication. They put all of their life savings into the buying of the 
property and were very distressed over the fact that the income was -- 

MR. BAILEY: I think the witness should be instructed to respond 
to and answer the question. 

THE COURT: Will you read the question, Mr. Reporter. (The 
reporter then read the pending question.) 

40 MR. BAILEY: I object to the question and move the answer be 

stricken. It's immaterial to the case. 

THE COURT: Very well, the motion is granted. The question 
will be stricken. 

BY MR. SIMMONS: 

Q. Mrs. Cushard, at the time this property was sold to Mr. and 
Mrs. Roeder, how much cash did they put into the transaction? 
A. About twenty-five thousand. 

MR. BAILEY: I object to that. It's: immaterial to the case. 

THE COURT: Well, the objection is overruled. 

BY MR. SIMMONS: 

Q. About twenty-five thousand? A. That is right. 

Q. Now, tell us whether or not there came a time when you took 
over the management of Park Motel and Cottages, Inc. ? 

THE COURT: Before you go into that, you say that at the time of 
the sale, $25,000 in cash was put in? There was a first trust too? 

THE WITNESS: Yes, there was. 

THE COURT: And second trust? 

THE WITNESS: Right. 

THE COURT: And this third trust of eighty-five hundred ? 

THE WITNESS: Security commission. 

THE COURT: Yes, how much was the first trust about, approx- 
imately? 

THE WITNESS: Well, twenty-five -- about a hundred -- about 
ninety -- about ninety-three thousand. I have notes on it, Your Honor. 
The first trust I remember as being about -- 


42 
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THE COURT: Whatever the amounts were, there was a first trust ? 
There was a second trust and there was a third trust of this eight thousand 
five hundred representing the commission. | 

THE WITNESS: That's right. If we take twenty-five thousand from 
the one hundred twenty-five -- ! 

THE COURT: Would it be correct to say that these purchasers paid 
this $25,000 and bought the property subject to, or else -- well, they 
bought it subject to the first and second trust and put on this third trust ? 

THE WITNESS: No, Your Honor, they gave back the second trust 
to the seller. | 

THE COURT: Did they assume any trust, the first one? | 

THE WITNESS: They assumed the first one. : 

THE COURT: I see. | 

THE WITNESS: And put on the second one and the third one. 

THE COURT: So that by this sale they paid twenty-five thousand 
in cash, and there were three trusts on the property? | 

THE WITNESS: That's right. 

THE COURT: All right, go ahead, Mr. Simmons. 

BY MR, SIMMONS: 

Q. Now, my question was: Did there come a time when you took 
over the management of the Park Motel and Cottages, Inc.? A. Yes. 

Q. Would you tell us whether or not you had any agreemen with 
Mr. and Mrs. Roeder ? 

MR. BAILEY: I object to that, Your Honor. It's immaterial and 


incompetent. 
THE COURT: The objection is sustained. 
BY MR. SIMMONS: | 
Q. Did there come a time when you obtained the stock : Park 
Motel and Cottages, Inc.? A. Yes. 
Q. Did you pay any money for that stock? A. No. | 
Q@. Did there come a time when Park Motel and Cottages, Inc., 
sold this motel property? A. Yes. | 
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Q. Whoto? A. A gentleman named Yacenko. 

THE COURT: Now, you at the time of this sale, you owned the 
stock, so that you owned this business -- is that right ? 

THE WITNESS: Yes. 

THE COURT: You owned this motel? 

THE WITNESS: That's right. 

BY MR, SIMMONS: 

Q. Now, did you have any obligations on this stock which you had 
incurred with Mr. and Mrs. Roeder, the tormer owners of that stock? 
A. Yes, I did. 

MR. SIMMONS: Now, Your Honor, I believe it is relevant for her 
to testify what those obligations were, under what circumstances, in 
other words, she came into possession of the stock of this corporation. 

THE COURT: I don't believe that's material to this case. 

BY MR. SIMMONS: 

Q. When you sold the motels to Yacenko, tell us whether or not 

you realized any profit out of the sale? A. No, I did not. 


Q. Tell us whether or not you sustained a loss? A. Yes, I did. 
I lost $4,710.68. 
Q. Did you later convey the substance of the sale to Mr. and Mrs. 


Roeder? A. I wrote and told them of the loss and my regrets. 
44 Q. Did you receive any reply from either or both of them regard- 

ing that? A. Yes, Idid. They said they had lost everything. 

MR. BAILEY: I object to that as not material to the case. 

THE COURT: The objection is sustained. All of this is hearsay. 

MR. SIMMONS: You may inquire. 

CROSS-EXAMINATION 
BY MR, BAILEY: 

Q. Mrs. Cushard, did you have possession of this third trust note, 
the balance of the commission? A. Yes, I did. 

Q. Where is that note now? A. It was turned over to counsel at 


the time when it was released. 
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Q. Did you mark it "Paid in Full"? A. No. If I did, } have no 
recollection of so doing. It was released by the trustees. | 
Q. Yes. 
THE COURT: For what purpose did you turn it over to 
THE WITNESS: For being released from record. 
THE COURT: What counsel did you turn it over to? 
45 THE WITNESS: Mr. Simmons. It either went to Mr. ncons 
or to the trustees, the lawyers of Richmond, and I think it went to Mr. 


counsel ? 


Simmons, probably, who was handling it for me. | 
BY MR. BAILEY: ) 
Q. But this is the note secured by this third trust, was it not? 
A. That's right, which represented our commission. | 
Q. And it was your intention that the note was to be marked 
Paid in Full" or "Canceled"? A. It was to be canceled. It was not 
paid in full. There was no money received for it. 7 
Q. At the time the note was canceled, were you the sole owner 
of the stock of the Park Motel and Cottages, Inc.? A. Yes, I was. 
Q. What was the balance due on this note according to your 
records at the time it was canceled? | 
* * * * * | 
Q. What was the amount according to your records? A. Well, 
46 the balance was sixty-nine hundred fifty-eight dollars and forty- 
three cents. ! 
THE COURT: Do you have the list of the payments there and the 
interest payments, the allocation to principal? | 
THE WITNESS: Yes, I have. : 
THE COURT: Would you give us that, all the interest you have? 
THE WITNESS: Yes, I will, forty-two fifty, forty-one eighteen. 
THE COURT: Just a minute, you are going too fast. Is this 
principal or interest? | 
THE WITNESS: This is interest. | 
BY MR. BAILEY: | 
Q. Can you give the dates? A. Yes, April 22, 1953 we received 
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$305.80; the interest was $42.50, the principal was $263.30. Half of the 
two hundred sixty-three thirty naturally was sent to Mr. Thompson. Six 


twenty-four fifty-three we received two payments at one time, $409.10 -- 

THE COURT: $409.10 - is that principal or interest? 

THE WITNESS: That's the total payment received, and the interest 
was $41.18. 

THE COURT: Now, you didn't give us--after this April 22, you 
didn’t give us the next date. What is the next date? 

THE WITNESS: Six twenty-four fifty-three, June 24, 1953. 

THE COURT: Oh, excuse me, you did give that but you didn't 
say dollars. I didn't know what you were speaking of. I put it down as 
money. Now, where are we? You said in June 24, '53, you received 
$409.10--is that right ? 

THE WITNESS: Yes, that's right. 

THE COURT: And of that $41.18 was interest ? 

THE WITNESS: That's right. 

THE COURT: And the principal? 

THE WITNESS: Was $367.92. 

THE COURT: Now, the next date? 

THE WITNESS: Was July 23, 1953. The amount received was 
$269.55; the interest was $39.34, the principal was $230.21. August the 
26th, 1953, we received $303.10; the interest was $38.19, the principal 
was $264.91. September 28, 1953, we received $226.85; the interest 
was $36.87, the principal was $189.98. And on October 28th we received 
$261.17, and the interest was thirty-five point ninety-two, and the 
principal was $225.25. That was the total received of $1775.57, half 
of which total receipt Mr. Thompson received. 

BY MR. BAILEY: 

Q. Now, the total, including principal and interest was $1775.57, 
of which Mr. Thompson got half? 

48 THE COURT: You are going to have to keep your voice up. It 
doesn't carry against this air conditioner. 
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MR. BAILEY: I am sorry. 
BY MR. BAILEY: 
Q. Now, Mrs. Cushard, concerning the testimony that you have 
just made regarding a loss on the sale of the Park Motel and Cottages, 
Inc., of $4710.68, how did you compute that loss? A. On the basis of -- 
Q. (Interposing) In other words, what did you pay for the motel 
and what did you sell it for? A. If we do not take into consideration 
the commission which was not released at that time from the record, 
but which was kept in the hope that we could recoup it, I paid $85,115.92, 
and I sold it for $84,792.08. Of course, if you add the commission, you 
just raise them by an equal amount. | 
THE COURT: You say you sold it for eighty-four thousand what ? 
THE WITNESS: Seven hundred ninety-two dollars and eight cents, 
BY MR. BAILEY: 
Q. What was the selling price of the motel? A. $84, 792. 08. 
Q. And where did you get that figure? Where did you get that 
figure? A. It is the total, the cash paid down, and the assumption of 
49 the first and second trust. | 
Q. You had a settlement sheet when you sold this, didn’ you? 
A. Yes, we did. | 
Q. And what does the settlement sheet show your selling price 
tobe? <A. Well, I got these figures from our accountant just before 
coming here, so I presume that the settlement sheet shows $84,792.08 
Q. Now, what was the proceeds of the sale as shown by your 
income tax return? You did report this on your income tax didn't you? 
A. Oh, yes, as income, not capital gains. 
Q. All right, you reported this on your tax return -- is} that right ? 
A. Yes. | 
Q. Your personal income tax return? A. Ubuh. | 
Q. All right, what does your personal income tax return show as 
a result of this transaction? A. A net loss of forty-seven -- 
Q. (Interposing) On the sale? | 
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MR, SIMMONS: She's answering his question. 
THE COURT: Would you like the question read? 
MR. BAILEY: I would like the question read, yes. 
THE COURT: I don't know how you asked the question; I don't 
remember. He is asking what your income tax report showed from the 


sale of this real estate stock that represented this motel. 

THE WITNESS: Eighty-seven thousand, ninety-two dollars and 
eight cents. 

BY MR. BAILEY: 

Q. Did you not receive cash on this settlement of $7,221.91? 

A. Yes, there was some cash but this was the total price, including 
the cash. 

Q. And you received this cash over and above the first and second 
trusts? A. As they had been paid down, yes, by me. 

Q. Now, I ask you again if you know, in computing your cost 
basis of this property, was there anything deducted from it for income 
tax purposes? A. There was depreciation. 

Q. And how much was that depreciation? A. Let's see -- I lost 
$10,100 and we had a net loss of forty-seven hundred. 

THE COURT: He is asking you about the depreciation. 

* * * * * 
52 BY MR, BAILEY: 

Q. Did you have a statement prepared by your Certified Public 
Accountant in regard to this matter, Mrs. Cushard? A. Yes. 

Q. I show you a paper. Is that the statement supplied by your 
CPA? A. That is right. 

Q@. And what does that show to be the amount of depreciation that 
you deducted? A. Sixty-five hundred and ninety-eight dollars and sixty 
some cents. 

53 Q. And according to that statement, what is the profit on the sale 
when you sold the motel? A. This becomes an accounting matter. I 


cannot answer you. All I know is I lost out of my own pocket $4710.68. 
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Q. Yes, but, Mrs. Cushard, what does this statement here show 
that the profit of the sale is? A. It shows -- this is an accounting 
matter. It shows $6270.84. | 

Q. Profit. That is all, Your Honor. 

MR. SIMMONS: I will call Mr. Millard, please. 

THE COURT: Just one minute, I would like to ask a few questions. 
When you bought this property, this motel, it had on it, did it not, the 
same trusts as when it was sold through the office? | 

THE WITNESS: Minus what had been paid off by the purchasers. 

THE COURT: Well, it would be the same trust <a of what 
was paid? 

THE WITNESS: The same trust, but a different amount. 

THE COURT: So that you had a first trust? | 

THE WITNESS: Yes. | 


THE COURT: Second trust. 
THE WITNESS: And a third. | 


THE COURT: And a third trust of eight thousand five hundred? 

THE WITNESS: That is right. 

THE COURT: So those three trusts were on there at the time you 
were the owner ? i i 

THE WITNESS: That's right. : 

THE COURT: And then when you sold it, you sold it subject to 
those same two trusts as reduced, of course ? 

THE WITNESS: That is right. 

THE COURT: That is the first and second trusts, but you didn't 
sell it subject to the third trust of eighty-five hundred because that had 
been released -- is that right? 

THE WITNESS: Well, it would have been foreclosed. 

THE COURT: Well, I didn't ask you that. Won't you please 
answer the question. Read the question to the witness, please. (The 
reporter then read back the question.) 

THE WITNESS: No, Your Honor, it was not released enti the 
time it was sold. I did not release it until I sold it. 
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THE COURT: Did you not release it before you settled on the 
sale? 

THE WITNESS: Simultaneously with settlement, yes. 

55 THE COURT: So that it was not on there. It was not shown on 
the settlement sheet when you sold the property. Is that not right ? 

THE WITNESS: In essence, yes, that is correct. I don't know if 
it was on there or not. 

THE COURT: If it had been on the settlement sheet, the money 
that you received of $7,221.91 would have been applied on that third 
trust, would it not? 

THE WITNESS: Yes, and then I would have had a ten thousand 
dollar loss. 

THE COURT: Did you ever talk to Mr. Thompson and tell him 
that you had turned this note over to be released? 

THE WITNESS: No, because when I talked to him in December -- 

THE COURT: I didn't ask you the reason; I asked you if you did 
talk to him about that? Did you tell him? 

THE WITNESS: Not at the time when it was done. 

THE COURT: You didn't tell him at all, anything about it, until 
after you sold it? 

THE WITNESS: Not this time, no Ma'am. 

THE COURT: All right, step down. Whereupon 

ROBERT L. MILLARD 


called as a witness in behalf of the defendant, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SIMMONS: 

Q. Please state your full name, Mr. Millard? A. My name is 
Robert L. Millard. 

Q. Your address? A. Llive in Garrett Park, Md. 

Q. What is your occupation or profession? A, J am a Certified 
Public Accountant with the State of Maryland, having been admitted in 
1948. I have a place of business in Wheaton, Md., at No. 2 Hickerson 


Drive. I have been in practice as a Public Accountant since 1950. 
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Q. And that is your sole line of business? A. No, sir, it so 
happens that I have been admitted to the bar in the District of Columbia 
and I do tax and estate work along with the regular accounting work. 
Q. Mr. Millard, do you know Inez Cushard, who is seated next 


tome? A. Yes, Ido. | 
Q. Have you performed accounting services for her office ? 
A. Yes, I have. | 
Q. Did you, or did you not, perform accounting services with 
respect to a sale of Park Motel and Cottages, Inc., back in 1953 or '54? 
A. The Park Motel transactions were part of the regular accounting 
work done for Mrs. Cushard during the years 1954 and 1955, I believe. 

57 @. Did there come a time when Mrs. Cushard held the stock in 
Park Motels and Cottages, Inc., and sold those motels? A. Yes, I 
recall the sale of the Park Motel. | 

Q. Did you have occasion to perform the accounting work in con- 
nection with that sale? A. I did. ! 

Q. Did you have occasion to set up the financial statement covering 
that sale in relation to its acquisition by Mrs. Cushard? A. That I did. 

Q. Do you have such a statement with you? A. Yes, I do. 

Q. Will you refer to it, please, Mr. Millard. A. That statement 
is in the back of the room. I do not have it here in the witness box with 
me. | 

Q. I will ask you whether or not this is a copy of that statement? 
A. That is a copy that was prepared on my regular paper. | 

Q. And is that the statement, the copy of the statement to which 
you refer? A. That is. | 

Q. What does your analysis of that sale show with respect to 
whether Mrs. Cushard made a profit or loss on that sale? | 
58 THE COURT: Just one moment Would you show the paper, Mr. 

Simmons, to the other side? 
MR. SIMMONS: Yes, I think he knows. He has a copy of it. I 
will show it to him, same thing. (Mr. Simmons handed the paper to 


Mr. Bailey.) 
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THE WITNESS: Now, this particular analysis of the operation and 
sale covering all the transactions on the Park Motel, summarizing them, 
shows an over-all net loss of $4710.68 for the period of time that Inez 
operated and owned the Park Motel. 
BY MR. SIMMONS: 
Q. Teli us whether or not you prepared Inez Cushard's Federal 


individual income tax return covering the periods mentioned on that 


statement? A. I prepared her individual tax return which was filed in 
conjunction with her husband for the year 1954 and 1955. The 1954 return 
reported a net loss from the operation of the Park Motel -- 

MR. BAILEY: I object to the answer there. It's not the operations. 
He has asked the profits of the sale. 

THE COURT: What was that? 

MR. BAILEY: The question was, what the statement shows to be 
the profit on the sale, and he is testifying what the operating loss was. 

59 THE COURT: I understood him to say his statement covered the 
business as well as the sale. 

MR. BAILEY: This statement doesn't, Your Honor, not entirely. 

THE COURT: If I understand you, the statement that you have is a 
statement that was made up to cover Mrs. Cushard's operations of this 
motel after she bought it, plus her sale of the motel--is that right ? 

THE WITNESS: That is right. This is a summary of the operations 
and does not go into detail, nor does it show the operating expense and 
income for the period. I would like to take a few minutes here to describe 
her -- 

THE COURT: Just a minute. Just a minute. What is your objection? 

MR. BAILEY: My objection is he is mixing up the operating loss 
with the profit on the sale in his answer. 

THE COURT: This case involves this sale and a deed of trust 
note; it doesn’t involve the operation of this business. 

THE WITNESS: Yes, Ma'am, or Your Honor, I understand. I 
believe I do. 

THE COURT: The objection is sustained, that part of it that deals 
with the operation of the business by Mrs. Cushard. 
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THE WITNESS: I would like to point out something here. 
60 THE COURT: Now, just a minute. You are not here to point out; 
you are here to answer questions. 
BY MR. SIMMONS: i 
Q. Mr. Millard, my question was: Due to the figures you have 
shown on there, were they used in the reporting of Mrs. Cushard's 
Federal individual income tax return. A. The figures on this return 
were used in the preparation of the tax returns, yes. 
MR, SIMMONS: You may inquire. 
CROSS-EXAMINATION 
BY MR. BAILEY: 
Q. Mr. Millard, in your computation of the profit on the sale of 
the Park Motel and Cottages, did you inspect the settlement sheet ? 
A. Yes, I did. | 
Q. And what was the selling price there in regard to the Park 
Motel and Cottages? A. That is not shown on this particular state- 
ment, That I have taken off and I would not be able to — that with- 
out looking at it again. | 


Q. In accordance with your statement, the trust assumed by the 
purchaser in this sale was the Bank of Commerce, $18,816. 86. Is that 
correct? A. That is the figure shown. | 

Q. And the trust assumed by the purchasers' of the Planters Bank, 

was $58,753.31--is that correct? A. That is correct. 

Q. And the seller, Mrs. Cushard, received cash settlement of 
$7,221.91--is that correct? A. That is correct. | 

Q. And your statement shows a profit on the sale of $6, 274. 84-- 
is that correct? A. That is correct. Your Honor, may I -- 

THE COURT: No, you may not. | 

MR. SIMMONS: No further questions, Your Honor. I understand 
Your Honor has ruled on the operating portion of this, Your Honor, 
precluding us from having this witness testify as to the over-all financial 


condition shown? 
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THE COURT: Mr. Simmons, as I understand it, this sale that 
was made through Mr. Thompson was completed some time in '53, and 
if L also understand it, Mr. Thompson was not a partner with Mrs. 
Cushard in the purchase and operation of this motel on her part, and 
since he is not involved in the operation of this motel, I don't see what 
her operation of the motel has to do with this particular controversy 


here about the commission. 
MR. SIMMONS: May we come to the bench? May the counsel 
approach the bench? 
THE COURT: Yes. (At the bench.) 
62 MR. SIMMONS: Your Honor, the point which I want to make in 


this connection is that we are involved in equitable considerations. 


THE COURT: Well, the jury is not concerned with equitable con- 
siderations. 

MR. SIMMONS: But, Your Honor, I feel, is unduly restricting me 
in showing the mitigating circumstances. 

THE COURT: If she is entitled to show her losses with respect to 
this business, she is entitled to show her losses with respect to anything 
she engages in. It hasn't anything to do with this transaction. 

MR. SIMMONS: Well, of course, that's Your Honor's version of 
it. 

THE COURT: From a legal point of view I can't see what connec- 
tion it has. You haven't pointed any authority to me that indicates it 
could have any connection. 

MR. SIMMONS: Your Honor has taken the position that Mrs. 
Cushard is the guarantor of the collectibility of this note. 

THE COURT: Absolutely, but she at least has an obligation when 
she holds a note that belongs to two people, hers and someone else's. 
She certainly has an obligation to him not to release this note without 
notice to him. 

MR. SIMMONS: In spite of her conversation with him back in 

63 December of '53 when he said that the situation was hopeless, 
that the motel was not salable? 
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THE COURT: Why certainly. That's what she says. That's for 
the jury to determine what the facts are. Even so, no matter what he 
said to her, she had no right on her own to release this note without any 
consultation with them. | 
MR. SIMMONS: Then the question comes up, what should she have 
done ? | 
THE COURT: She should have talked it over with him first. That 
was her obligation. | 

MR, SIMMONS: Should she continue to proceed on that -- 

THE COURT: She didn't do that. 

MR. SIMMONS: In December '53 she said she did. He ie it was 
not salable. : 

THE COURT: Now, you are talking about something else. 

MR. SIMMONS: I see you are disagreeing with me, Your Honor. 

THE COURT: You are not disagreeing with me about this point. 
There isn't any disagreement. She herself, when on the stand, said she 
did not contact him about releasing this note. | 

MR. SIMMONS: At the time of release, that's right. : 

THE COURT: At the time of release -- at any time until after she 

had done it. 

MR. SIMMONS: Well, you are ruling out December of "53 Semen 
though. | 

THE COURT: What's that? | 

MR. SIMMONS: You are ruling out her testimony regarding -- 

THE COURT: Not at all. But it wasn't about this point. | It wasn't 
about this point. | 

MR. SIMMONS: I am afraid Your Honor's instructions, Your 
Honor's position on this, it is making Mrs, Cushard a guarantor in 
collecting this note. | 

THE COURT: I think she is responsible for her acts, her act of 
releasing this note and the way she did it was wrong. I don't see how 
anyone could say it wasn't. 
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MR. SIMMONS: Well, it's a question. Two years had passed and 
he had made no matter of it. 

THE COURT: He has a right to assume she will do her duty. He 
doesn't have any obligation. 

MR. SIMMONS: She would have if she collected the note, but two 
years passed and it is no payments made. 

THE COURT: Mr. Simmons, she is an adverse party so far as he 
is concerned as to that note. You must know that. Here she becomes the 
owner of this property. She becomes the owner of it. All of her rights 
in that property are subject to that trust, that eight thousand dollar 
trust. She knew that. As the owner of the property she goes in this 

double capacity. As the owner of this property she releases an 
obligation in which somebody else has an interest without notice to that 
person. That's what she did. 

MR. SIMMONS: That's without any written notice. 

THE COURT: What did you say? 


MR. SIMMONS: Listen, unless you rule these facts and circum- 


stances out back in December '53 when he admitted it was hopeless -- 


Your Honor is ruling that out altogether. 

THE COURT: That what was hopeless? 

MR. SIMMONS: That the sale -- 

THE COURT: It wasn't hopeless. She sold it. 

MR. SIMMONS: But she washed out that third trust note. But 
Your Honor is trying to hold her to it as guarantor, when Thompson, 
by his own testimony, admitted back in '53, just six months after he 
bought it, that it was not salable. 

THE COURT: What basis do you want to try this case on? 

MR. SIMMONS: I think it is an equitable principle. 

THE COURT: What is the measure? We have to have something 
to go on. 

MR. SIMMONS: I don't believe Thompson has the interest of a 
principal in this note. 
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THE COURT: She says he has over her signature. 

MR. SIMMONS: She says he has title to fifty per cent of the 

collection. | 

THE COURT: No, she didn't say that. Pass this memorandum 
up, Will you. She says it just as plain as words can make it. Here is 
what she says: ''The purpose of this memorandum is to acknowledge 
the salesman's half interest in this deferred purchase note.’ I 

MR. SIMMONS: That's right and just above that she says he is 
entitled to half of the collection. 

THE COURT: That would follow. 

MR. SIMMONS: So you would have to read both of them to get the 
meaning of it. | 

THE COURT: Well, you certainly don't mean, saying he is 
entitled to half of the payments eliminates completely the last sentence, 


1 


do you? 

MR. SIMMONS: No, I think the agreement was he was entitled to 
one-half of the amounts collected on this note, and I think she' sS paid 
him one-half of the amounts collected. That's my position, 

THE COURT: The trouble about it is she's released her property 
from the obligation to be responsible to him, and she has done it with- 
out any notice whatsoever to him. That's what she's done. 

MR. SIMMONS: At the time, yes, otherwise we wouldn't be in 
court, I guess. | 

THE COURT: No, we wouldn't. Now, the point that troubles me 
about this thing is the measure of the damages. Members of the jury, 


67 I am going to give you a recess of five minutes. Remember the 


usual admonition and you may go out of the room for five minutes. 
(The jury left the court room.) 

THE COURT: Your Mr. Millard kept wanting to make a point 
without questions, so, of course, I had to restrain him. 

MR. SIMMONS: Yes, you are right on that. 

MR. BAILEY: The testimony of both Mrs. Cushard and Mr. 
Millard, they testified she received cash in excess of the aa sceaption 
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of the first two trusts in the amount of $7,221.91. Half of that was the 
thirty six -- 

THE COURT: What is it? 

MR, BAILEY: $7,221.91. 

THE COURT: Yes. 

MR. BAILEY: Half of that would be $3610.95 which is more than 
we sued for. I think our complaint only asks for $3475. 

THE COURT: But you are asking for interest? 

MR. BAILEY: Interest, yes, Ma'am, and if Mr. Simmons is 
through -- are you through? 

THE COURT: No. 

MR. SIMMONS: I guess I might as well be through. 

MR, BAILEY: I am going to ask the court for a directed verdict 

for the plaintiff in the amount of -- 

MR. SIMMONS: (Interposing) Do you mean have I rested my case? 

MR. BAILEY: Yes. 

MR, SIMMONS: I haven't rested my case. 

THE COURT: You haven't rested? 

MR. SIMMONS: No, Your Honor, this is the last witness. 

THE COURT: Well, I think that it isn't just as clear as can be, 
the measure of damages, and as I said, we don't want to go off on the 
wrong track in that regard. 

You were saying that Mrs. Cushard can't be made a guarantor. 
Well, now, you see, the thing about it is, this third trust was in line 
with the first, second and third, and I don't see how that she could possibly 
have any right under the circumstances here to eliminate that third trust 
without any notice or consent on the part of this half owner in that. 

MR. SIMMONS: Your Honor, all I can say on that point is this, 
that back there in October of 1953, after six months of regular pay- 


ments, the third trust payment is discontinued. That's correct, six 


months. The third trust payment is discontinued. Two months later, 
in December of '53, Mrs. Cushard and Mr. Thompson had a conversa- 
tion in which Mr. Thompson admitted that the situation down there 
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was desperate, that it was not salable. Now, on direct examination 
he testified that the property was not salable, only eight months, seven 
or eight months, after it was sold. Now, I think this, Your = is 
ruling out -- | 

THE COURT: I am not ruling out anything in the sense of anything 
that's right. I am seeking your assistance now and the assistance of Mr. 
Bailey on this point of what the measure is, and that's where this would 
come in you are talking about. Certainly you don't contend she had a 
right to get out of notice to this man for his consent to lease that ? 

MR. SIMMONS: I think he had notice but he didn't have a formal 
notice. | 

THE COURT: You keep saying that, Mr. Simmons, but she never 
did anything to say, "Here is this note. What shall we do about it? Shall 
we release it?’ The least she could do was let him have notice. 

MR. SIMMONS: I do want Your Honor to understand, I am not 
making a foolish point. This is my point: The fact in December '53 
that two months had been -- | 

THE COURT: I will tell you, you made that point over and over 
and over. I certainly understand what it is. What you are trying to say 
is these people in their situation were in a bad situation. Mr. ‘What's 
His Name mentioned that. He said other people came in there! and put 
those things up. | 

MR. SIMMONS: Yes. 

THE COURT: I can't believe for myself that Mrs. Cushard would 
go in there and take that thing without some expectation that she was 
going to work it out in some way. | 

MR. SIMMONS: She hopes to. 

THE COURT: Yes. 

MR. SIMMONS: But she didn't. 

THE COURT: If she went in there and hopes to, why do you want 


to say he couldn't hope that his note would be paid? 
MR. SIMMONS: Well, only this, if it had worked out - ‘You can't 
have your cake and eat it too--if it had worked out he would have been 
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paid as he was in the past, but when it didn't work out, the broker 
controls the policy, not the salesman. 

THE COURT: No, I know that doesn’t have a thing to do with it. 

MR. BAILEY: That's during the sale. The sale had been con- 
summated. 

MR, SIMMONS: Don't lose sight of this -- 

THE COURT: This sale was consummated in 1953, and I don't 
know why you keep talking about the broker regulating the sale. This 
sale was over and done with, and these two people weren't even working 
together any more, one in one place and one in another. 

70 MR. SIMMONS: Bear in mind two years pass from December '53 
until the note is finally released. Now can Thompson, can he play dead 
like that? What should she have done? I think now she should have 
given him a notice. 

THE COURT: Of course she should have told him. 

MR. SIMMONS: She didn't. She sent it over to the trustees to be 
released. 

MR. BAILEY: She should have gotten in touch with Mr. Thompson. 

MR. SIMMONS: Hindsight is better than foresight. I don't know 
of any legal obligation which requires her to give him notice. 

THE COURT: It is a breach of an obligation to fail to give notice. 

MR. SIMMONS: The law doesn't require a person to do a futile 
act, not after two years are past. I see Your Honor violently disagrees. 

THE COURT: I certainly disagree with your concept in that 
regard, she didn't have any obligation to let him know. 

MR. SIMMONS: I don't say she didn't have any obligation. What 
should she have done? 

THE COURT: She should have notified him. Here we have this 
trust and she ought to have told him. What does she do? She does this, 


and she does it at a time when she has an interest adverse to his. She 


71 is the owner. She is the one that is the owner of this property 
that this obligation is against. That's a point you overlook. 
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MR. SIMMONS: Well, I say as a practical matter the third trust 
had gone by the board anyway. According to Thompson's testimony it 
had gone by the board. | 
* * * * * | 
THE COURT: On this Section 205 of the restatement, it says: 
"If atrustee. . ." --of course this is not a trustee, but there isa 
fiduciary relationship. ''He is charged with any loss or depreciation 
value of the trust estate resulting from the breach of trust, or any profit 
made by him through the breach of trust."" Well, now, certainly 
when she let this third trust be released, it meant she was going to get 
more out of that sale than she otherwise would, because if = stood 
there that would have been paid to that extent. | 
MR. SIMMONS: She says if you consider that third trust it is as 
: 
THE COURT: It wouldn't have made her losses run that much on 
this property. It would have been on this operation she had. We are not 


much a loss as ten or twelve thousand is to four. 


concerned with that. Mr. Thompson wasn't in on this operation. 

MR. SIMMONS: I think, Your Honor, it’s the operational expenses 
-- the operational expenses are pertinent, and I think it is admissible 
because it's an equity matter, and certainly that is pertinent in this 
respect to show whether or not she made a secret profit. ! 

THE COURT: Whether or not she made a secret profit, she didn't 
go in there and taking this property in there to conserve it under a trust. 
She went in as an owner. 

MR. SIMMONS: She went in there to try to protect the third trust 
and try to discharge her obligation to the Roeders, because the three "A" 
approval had been done away with soon after, and putting in her own money 
and trying to make a go of it. 

THE COURT: Well, if she had told this man about . maybe he 
would have gone in with her. 

MR. SIMMONS: Possibly. Maybe he would have said, "No, I don't 
want any part of it, it's dead anyway." 

THE COURT: Yes, he might have. 
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MR. SIMMONS: That's the impression he gave her back in 
December of '53. 

THE COURT: I think that the problem here is what the measure 
is of damages. 

MR. BAILEY: They made a profit on the sale of $6,274.84. That's 
the figure. 

MR. SIMMONS: That's not a profit at all. It's just a profit if you 
let part of it in. I think it’s an equity matter. 

THE COURT: It's right down here on this paper, profit on the sale, 
$6,274.84. Is this your paper ? 

MR. SIMMONS: That's her accountant's. 

THE COURT: This is his paper. That's what he says. 

MR. SIMMONS: Then the operating expenses are not considered 
there. When they are considered the money which she put in trying to 
save this third trust, when that is considered, then it reflects the loss. 

THE COURT: The point is, did she give him any credit that was 


supposed to have gone to her, in case she was doing something for him? 


74 There is an absolute absence of that. 

MR. SIMMONS: I don't understand quite what Your Honor means. 

THE COURT: You seem to think she is acting to protect something, 
and this whole operation has gone on the basis this is her sole operation 
as it was. 

MR. SIMMONS: When she took over the stock of the corporation 
she undertook to see whether or not she could work out a sale, and if 
she did work out a sale, any profit would go to the Roeders, and the 
third trust note would be paid. Now, the question is, did she go into that 
in good faith? 

MR. BAILEY: No, the question is, Mr. Thompson already put -- 

MR. SIMMONS: (Interposing) Or did she go into it, she made a 
profit -- 

THE COURT: The point about it is, she's gone into this. She 
hadn't told him about it. He knows nothing about this. If he had known 
about it, he might or might not have been willing for her to go in. So 
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this is the sort of operation of hers on the side in which he's not 
involved at all. What he's involved in is that he is owner of this note 
: 

MR. SIMMONS: He has a half interest inthat note. — 

75 THE COURT: Yes, he has a half interest in the note - she's 
released him. 

MR. SIMMONS: That's right, because it wasn't collectible. 

THE COURT: Well, it would have been collectible in part if she 
hadn't taken it off, because she wouldn't have gotten--she wouldn't have 
gotten this profit from the sale. She wouldn't have gotten this cash, 
$7,221.91. That would have been applied on that trust. | 

MR. SIMMONS: That is the -- | 


THE COURT: Yes, right there, cash received, net at pattiement, 
seven thousand -- | 
MR. SIMMONS: That's incident to the sale two years later. 
THE COURT: Yes. It doesn't make any difference when the sale 


is. Those trusts stay on there, first, second, third. They stay on there 


and she's released it. 


unless they are released. It doesn't make any difference when the sale 
is. They are right there. | 

MR. SIMMONS: That's right. 

THE COURT: If she hadn't released it, it would have been there. 
If she could sell it for eighty-four, presumably it could have been sold 
in such a way that this trust could have been paid off, this third trust 
could have been paid off, and this man would have received at least part 
of his money. ! 

76 MR. SIMMONS: I think Your Honor is right in a way, bt I don't 
think Mr. Thompson can stand aside for two years and do nothing with 
respect to this, whereas he has received six monthly payments right 
after sale. Then two years passes and he just stands aside and then 
after Mrs. Cushard went in -- under the facts and circumstances she 
did go in -- and he comes in and says she is responsible for the pay- 


| 
ment of -- | 
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THE COURT: I don't believe her going in had anything to do with 
the payment of this, because she didn’t go in on his behalf. She didn’t 
go down there on his behalf. She went down there as a purchaser of 
this. She didn't go into these people and say, "Here, I am the third trust 
holder. I want to take over to protect my third trust.” She didn't say 
that. She went down and bought it from them. 

MR. SIMMONS: No, she took it over from the Roeders, Your 
Honor, under an agreement; if any profit was realized, she would turn 
it over to them. 

MR. BAILEY: The agreement was not entered into evidence. 

MR. SIMMONS: That's her testimony. 

THE COURT: Where is the agreement ? 

MR. BAILEY: You said in your opening statement she had an 

agreement. 

MR. SIMMONS: It's a letter which she wrote. But that's her 
testimony and it’s not refuted. 

THE COURT: Well, we will take a recess of five minutes and I 
will leave the jury out, and we can resume the talk about the measure 
of the damages of what the jury ought to be told in that regard. I don't 


expect to give them any directed verdict or anything like that. That's 
for them to find the facts, whatever they are. But Iam troubled about 
this measure, because certainly what's been gotten here finally isn’t as 


much as this--isn't as much as half of that note, and the interest. 

MR. BAILEY: What was gotten -- not with the interest on it, no. 

THE COURT: In this Section 205 it says that if a trustee commits 
a breach of trust, he is chargeable with any profit made by and through 
the breach of trust. 

MR. SIMMONS: That's right. 

MR. BAILEY: Now, the profit -- 

MR. SIMMONS: (Interposing) That's been my whole argument, 
Your Honor. I haven't been able to get it across, but that’s my argument. 

THE COURT: No, your argument wants to inject this business 
she's been conducting. You know something? Let me tell you something. 
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(An off-the-record discussion was held.) 

78 MR, BAILEY: Your Honor, in accordance with the section you just 
read, her profits were $6274.48, and half of that would be $3137.24. 

MR. SIMMONS: Then, you are ruling out substantial activity while 
she was in a trustee position. You are only considering part of it. You 
are not considering the over-all activity of the trustee to determine 
whether or not she violated her duties as trustee. 

THE COURT: Well, of course, the over-all activities, or her 
over-all activities with respect to this note -- 

MR. SIMMONS: With respect to this property on ae she holds 
a third trust note secured by the property. I think this, Your Honor, so 
we can get right down to it. She was in a trustee relationship with 
respect to that note. According to her statement she wanted to pay 
Thompson 50% of it. Now, there came a time when she went in there 
and assumed that property and took over the stock of this corporation, 


under another agreement with the Roeders, whereby if she realized a 


profit, she would turn the profit over to the Roeders, so she ie not 
realize a profit on her operation of this motel. 

THE COURT: Are you putting all this in the record? We have 
never seen this agreement, | 

MR. SIMMONS: I have a letter and I asked her that question. 

THE COURT: How did she come to buy it? 

MR. SIMMONS: She didn't buy it; she just took the transfer of this 
stock. Coming back to the trustee business again, she could not make a 
profit on this property because of her agreement with the Roeders. I 
will show that to Your Honor if you want to see it, because v that agree- 
ment, | 

THE COURT: She has reported to the Government she made 3 a 
profit. 

MR. SIMMONS: No, Your Honor, she reported to the Government 
-- you are not considering the operation itself a profit ? When you con- 
sider the operating expenses, it's a loss. I say a trustee is responsible 
for the over-all conduct. 
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THE COURT: But she was not a trustee for him in the operation 
of this property. She was not -- she was not a trustee for him in the 


operation of this property, whatever you call it. She wasn't ina fiduciary 


relationship with him in the operation of that property because he had 
nothing to do with that. 

MR. SIMMONS: That's right. Then you are making her a guarantor 
of the note? 

THE COURT: No, indeed. He is looking to the property. He is 
looking to the property for his money. 

MR. SIMMONS: Right. 

80 THE COURT: And what does she do when she gets ready to sell 
this property? She releases this trust and she does it so that she can 
get this money. 

MR. SIMMONS: Because she couldn't sell it for enough to realize 
the payment of that trust, and evidence of the fact, further evidenced by 
the fact that she put several thousand dollars of her own money down the 
sewer when she sold it. So she took a loss too, which shows she tried to 
do her best because she had ten thousand dollars of her own funds in the 
property. 

THE COURT: Well, if I had an interest ina note with somebody, I 
wouldn't appreciate it if they released it. 

MR. SIMMONS: I wouldn't like it either. Your Honor, one more 
point. Will you let me ask him about the operating cost, or are you going 
to exclude them? 

THE COURT: The operating cost - I don't think that has a thing 
to do with it, if you are talking about operating the business. 

MR. SIMMONS: I think it does, but I am not going to pursue it 
further if Your Honor rules against it. 

MR. BAILEY: Has Your Honor decided on the measure of damages? 

THE COURT: No, we will take that up when we come back. 

(Short recess.) 

THE COURT: Mr. Simmons, you had finished with your witness? 

MR. SIMMONS: I have another couple of questions to ask him. 


49 
THE COURT: All right, bring the jury in then. ary jury entered 
the court room.) Thereupon, 
ROBERT L. MILLARD | 
resumed the stand and, having been previously duly sworn, was examined 
and testified as follows: | 
REDIRECT EXAMINATION 
BY MR. SIMMONS: 
Q. Mr. Millard, directing your attention to that statement which 
we were considering here a few minutes ago, this statement shows a 
profit on sale of $6274.84. Now, how do you compute that profit ? 
A. That profit is the result of subtracting what is known as an adjusted 
cost basis, which is a figure used for tax purposes only, from the receipts 
resulting from the sale, which is another figure that is used for tax pur- 


poses only, and may or may not agree with the actual cash ‘ipa at 


the time of sale. 

Q. Now, does or does not that figure include depreciation during 
the time Mrs. Cushard operated the property? A. The cost to Mrs. 
Cushard of the motel has been reduced by the amount of depreciation 

82 taken on her tax returns over the two-year period, so that her 
adjusted cost for tax purposes is lower than what she actually paid for 
the property. This reduction in her cost basis results in a profit being 
shown. On an actual cash basis this statement shows that she paid, by 
the assumption of liability, $85,115.92 for the property. That is exclu- 
sive of certain minor adjustments such as for taxes and insurance that 
was accrued at the time, that are considered current expenses, and do 
not figure into the actual cost. The sale, net sale price, is figured at 
$84,792.08, which includes the assumption of liabilities existing, plus 
cash, and you will note that the eighty-five thousand dollars ‘cost to her 
is more than what she actually received for the property at Ee time of 
the sale. 

Q. And the difference between that would be what? A. The 
difference between the two, the $6274.84, which is listed here as a profit 
is a book entry, and depreciation, and is canceled out on the’ tax return, 
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and does not show, so for that particular year a net operating loss was 
shown. 
MR. SIMMONS: That's all. 
RECROSS-EXAMINATION 
BY MR, BAILEY: 
Q. Mr. Millard, you might clarify me in one point here. You made 
the statement that depreciation is only deducted from the cost of the 


83 asset for income tax purposes? A. That is right, because 


depreciation is one of those figures which is subject to dispute, the 
depreciation. 

Q. Ididn’t ask youthat. A. All right. 

Q. But in your computation of the profit on this sale, you did deduct 
depreciation from the cost, did you not? A. That is right. That is what 
made the profit. 

Q. And you arrived at a cost basis, didn't you? A. That is right. 

Q. The depreciation that you deducted was an operating expense 
to the business, was it not? A. That is right. 

Q. That was shown on Mrs. Cushard’s income tax return, was it 
not? A. That is right. 

Q. Then the profit, then, shown on the statement, $6274.84, is the 
correct profit as reported for Federal income tax purposes, is it not? 

A. It was used on the tax return and as such it is the tax profit as 
distinguished -- 

Q. All right, in accordance with good accounting. 

MR. SIMMONS: He didn't complete his answer, Your Honor. 

THE WITNESS: I am satisfied, thank you. 

84 BY MR, BAILEY: 

Q. In accordance with good accounting principles, that is also the 
way you show it on the books of any business, would you not? A. I would 
like to have you repeat that question as to what -- 

Q. I said, in accordance with good accounting principles, that is 
the way that it is shown, regardless of who sells it, is it not? A. Are 
you referring to depreciation? 


85 
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Q. On their books and record? A. Yes, that is right. 
THE COURT: Just a minute, Mr. Bailey. Mr. Simmons can't 


hear you back there. You are going to have tu speak louder, because 


everybody is going to have to hear you. 

MR. BAILEY: If I stand over here, Your Honor, maybe you can 
hear me a little better. 

BY MR. BAILEY: 

Q. So your testimony is, Mr. Millard, that in accordance with 
the income tax return you showed a profit on the sale of $6274. 84? 
A. That is right. 

Q. Now, isn't it a fact you qualified as an expert here? In 


accordance with good accounting principles, regardless of whether it 

is on an income tax return, or a profit and loss statement, wouldn't 
it show it the same way? A. I would qualify my answer. 

Q. I don't want you to qualify it. I want you to say "yes" or "no." 

MR. SIMMONS: If you can't answer it, say so. ! 

THE WITNESS: That's right, I cannot answer that with a simple 
"yes" or "no." Statements are prepared for various reasons. If I may 
take a moment. | 

BY MR. BAILEY: | 

Q. I didn't ask you that, Mr. Millard. You prepared this state- 
ment for a purpose, didn't you? A, That's right. 

Q. You showed a profit of $6274.84 on it, didn't you? _A. That 
is right. ! 

* * * | 
CHARGE TO THE JURY : 

THE COURT: Members of the jury, when a case is tried to a jury 
the Court consists of the Judge and the jury. Each hasa separate func- 
tion and responsibility. | 

It is the duty of the Judge to preside at the trial to pass on ques- 
tions of law as they arise, including the admissibility of all offered 


evidence, and, finally, at this stage of the proceeding, to explain to you 
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the law applicable to the case, and you are bound and obligated to follow 
the Court's instructions as to the law. 

But, you are the judges of the facts; you are the sole judges of 
the facts. You are to determine for yourselves what the facts are in 
this case. You are to determine what the facts are from the evidence. 

The evidence in this case consists of the testimony which you 
have heard from the lips of the witnesses who appeared here before you, 
and the evidence consists, also, of the exhibits which have been offered 
in evidence and received. Also, you may consider as evidence in the 
case those inferences which, to your mind, logically and reasonably 
arise from the evidence in the case. 

After you have determined for yourselves what the facts are, you 
then apply to those facts the law as I state it to you. 

You are not only the judges of the facts in this case, but you are 
the judges of the credibility of the witnesses who appeared here before 
you. That means that you are to determine the credit and weight which 
you will give to the testimony of each witness who appeared here before 
you. 

In determining what credit or what weight you will give to the 
testimony of a witness, you may consider the demeanor of the witness 
on the witness stand. You may consider whether the witness looked 
and appeared as if the witness were giving you the facts, or the contrary. 
You may consider the bias or prejudice of any witness if you feel that 
any was manifested in the case, and consider whether or not that colored 
the testimony of a witness. 

You may take into consideration the interest of a witness in the 
outcome of the case. 

Both the Plaintiff and the Defendant, that is to say, Mr. Thompson 
and Mrs. Cushard, testified in their own behalf. In considering their 
testimony you may do so in the light of the fact that each is interested 
in the outcome of the case. 


You may also take into consideration the business association of 


any party, as, for example, the circumstance that the accountant who 
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appeared is the accountant usually employed by the defendant, Mrs. 


Cushard. In other words, you may take into consideration all those 
human factors shown by the evidence which may affect the desire or 
capability of a witness to give accurate testimony. ! 

You may consider the probability or improbability of the testimony 
of a witness, its reasonableness or unreasonableness in deciding what 
weight you will give to it. If you believe that any witness has wilfully 
testified falsely as to any material matter, then you are at liberty to 
disregard the whole of the testimony of that witness, or such part of it 
as you believe to be untrustworthy. | 

In other words, you may base your verdict upon that testimony 
which you do believe to be true. I am not intimating that any witness 
in this case has testified falsely, but if you should feel that it did happen, 
then I am indicating to you how you are to treat the testimony. 

When a person comes into court and makes a complaint against 


another person, the complaining party is known as the Plaintiff. So, in 
this case, Mr. Thompson is the Plaintiff. The person against whom a 
complaint is made is known as the Defendant, and, in this case, Mrs. 
Cushard is the Defendant. | 
It is without dispute in this case that Mrs. Cushard was, and is, 
engaged in the real estate business, that Mr. Thompson was employed 
90 by ee ee a salesman; that while he was so employed on or about 
March 1933 he brought about the sale of a certain piece of property 
known as Park Motel and Cottages, Incorporated; that the commission 
on the sale was $13,000.00, that Mrs. Cushard and Mr. Thompson agreed 
that the commission would be equally divided between them; that 
$4,500.00 of the commission was paid in cash, and the balance of the 
commission of $8,500.00 was represented by a promissory note in that 
amount; that a third deed of trust was given on the motel property to 
secure the payment of that note for $8,500.00; that the deed of trust 
note of $8,500.00 was made payable to Mrs. Cushard and was held by 
her; that Mrs. Cushard gave Mr. Thompson a paper dated March 24, 
1953 confirming their understanding and stating that the third trust 
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note secured against the property in the amount of $8,500.00 representing 
the balance of the commission will be divided equally; that distribution 
will be made to Mr. Thompson promptly on receipt of payments, and then, 
this paper concludes with the statement that its purpose is to acknowledge 
the salesman's half interest in this deferred note, and mentions the 
$8,500.00 note. 

It is also without dispute that Mr. Thompson ceased working for 
Mrs. Cushard about the first of July 1953, or a few months after he 
brought about the sale to which I just referred. 

Likewise, it is without dispute that Mrs. Cushard received certain 
payments on the $8,500.00 note during the same year, that is, during the 
period of April through October 1953, and that she paid to Mr. Thompson 
his half of those payments. 

The total payments made to Mrs. Cushard on the note, according 
to my recollection of the evidence, was $1,775.57, and of that amount 


$1,541.57 was applied to principal and $234.00 to interest. By deducting 


the $1,541.57 principal payment from the $8,500.00 note, the unpaid 
principal was reduced to $6,958.43 or approximately $7,000.00 

Naturally, of this unpaid balance of the note, that is, $6,958.43, 
or approximately $7,000.00, one half would be owing to Mrs. Cushard 
and one half to Mr. Thompson. 

The claim of Mr. Thompson in this law suit is that Mrs. Cushard 
owed him a duty, that she breached that duty, and that such breach caused 
damage, or loss, to him, and he seeks to recover from her such loss as 
was caused him by such breach of duty. 

I believe that all of you know what is meant when it is said that a 
note is secured by a deed of trust. A deed of trust is a security resemb- 
ling a mortgage. It is a conveyance or deed of lands by the owner of such 
lands to trustees to secure the payment of a debt, and the instrument car- 
ries with it a power of sale upon default, and, also, it is a trust to apply 

92 the net proceeds in case of a sale to paying the debt or deed of trust 


note and turning over the surplus, if any, to the owner whose property was 
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thus foreclosed. | 
Also, a deed of trust calls for the trustees to release the deed of 
trust on the land records upon evidence being submitted to them of the 
payment of the note or debt that the trust was given to secure. 


The case here involves property that had three deeds of trust on 
it, that is, a first deed of trust, second deed of trust, and a third deed of 
trust; the third deed of trust being the one to secure the payment of the 
note of $8,500.00. 

In this case there is no evidence that there was a foreclosure of 


the motel under any deed of trust. It is in evidence that Mrs. Cushard 
sold the property in 1955 as the owner of the property. You are told 
that such sale was not a foreclosure sale. That is, it was not a sale 
under any deed of trust which was on the property. 

In this note in the original amount of $8,500.00 and secured by a 
third deed of trust on the motel property the payee was Mrs. Cushard, 
but under the arrangement between Mrs. Cushard and Mr. Thompson, as 
indicated in the paper she gave him, Mr. Thompson had a half interest in 
that note, even though his name was not included therein as a payee. 

He had what is sometimes called an equitable interest. Under 
the circumstances, Mrs. Cushard occupied a position of trust and 
confidence as to Mr. Thompson in relation to the $8,500.00 note. 

What duty was owing by Mrs. Cushard to Mr. Thompson? It was 
her duty as custodian and payee of this note for $8,500.00 to use reasonable 
care, skill, prudence, and diligence in the protection and preservation of 
the note, and that care, skill, prudence, and diligence is what a reasonable, ~ 
prudent, man would exercise under the same or similar circumstances. 
It was also the duty of Mrs. Cushard to exercise good faith and to keep 
Mr. Thompson informed of any intended action known to her which would 
have a tendency to prejudice his rights as an equitable owner of an 
interest in the note. It was the duty of Mrs. Cushard not to use her posi- 
tion of trust and confidence as custodian and payee of the note to acquire 
any advantage over Mr. Thompson in regard thereto. 
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The rights Mr. Thompson had were not only to have Mrs. Cushard 
send to him half the payments she received on the note, but he had also 
the right to look to the motel property itself as security for the balance 
of the payment on the note, and he had a right to expect that Mrs. Cushard 

would not cause the cancellation of the note and release of the 
security without his knowledge or consent, and without consideration to 
him. 

Mr. Thompson claims that Mrs. Cushard breached her duty to him. 
He claims that when there was still unpaid on this note approximately 
$7,000.00 in principal, plus unpaid interest thereon, that she caused the 
note to be marked paid and canceled, and caused the security behind the 
note, namely, the third deed of trust on the motel property, to be released. 
In short, to use 2 common expression, he says she wrongfully wiped out 
the note and the security behind it, that she was then the owner of the 
motel property herself, and that by her alleged wrongful action she then 
sold the property as free and clear of the third trust, and he says that 
by so doing she, as then owner and seller of the motel property, received 
money from the sale which, otherwise, would have been applied on the 
third trust. 

It is for the jury to decide whether the evidence does or does not 
support these claims on Mr. Thompson's part. 

Now, what does Mrs. Cushard say? She says she operated the 
motel and became the owner of it, as she felt that the people who bought 
it through her office had lost the approval for the motel of the American 
Automobile Association, that they had come upon hard times and were 

about to lose their investment in the property as well as the prop- 
erty itself. 

Also, she says she wanted to protect the third trust. 

She further says she lost money in her operation of the motel, and 
as the owner, and she feels that on the losses thus suffered she should 
apply the profit realized from selling the property, that is, the motel 


property, free of the third trust, and, in that way, reduce her losses. 
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You are told this: there is, according to my eéectiectids: no 
evidence in this case that Mr. Thompson joined Mrs. Cushard in operat- 
ing or becoming the owner of the motel property. Indeed, there is no 
evidence, according to my recollection, that Mr. Thompson even knew 
that she had operated the motel, or had become its owner, until after 
she, as owner of the motel property, had sold it in 1955. 

You are told this: also, before Mr. Thompson could be called upon 
to share in the losses of Mrs. Cushard's operation in respect to this 
motel, he would have to become a part of this transaction in some affirma- 
tive way on his part. The mere fact that he sold the property in 1953 
when he was a salesman in Mrs. Cushard's office would not obligate 
him to participate in Mrs. Cushard's dealings or losses in regpect to 
the operation and ownership of the motel. Neither would the fact that 

he sold the property through Mrs. Cushard's office entitle her to 
cancel the $8,500.00 note and release the third trust securing the same 


without payment of the note and without the consent or knowledge of Mr. 
| 


Thompson. | 

Having in mind what I have said regarding the duty of Mrs. Cushard 
to Mr. Thompson in respect to the third trust note, you are told this: 
if you should believe from the evidence that Mrs. Cushard breached any 
duty or duties owing by her to Mr. Thompson and that such breach caused 
the loss to him of money due him under the third trust note, then you 
would find for him in that amount. And in that event you may add the 
words "with interest” if you see fit to do so. On the other hand, should 
you believe from the evidence that Mrs. Cushard was not guilty of any 
breach of duty to Mr. Thompson in respect to this note, that is, not 
guilty of any breach which resulted in loss to him, you would then bring 
in a verdict in favor of Mrs. Cushard. 

The party who asserts the affirmative of an issue has the burden 
of proving it. In this case Mr. Thompson is the complaining party, and 
so he has what is called the burden of proof, which means, he has the 
burden of proving to you, the jury, his claim. The burden which he has 
is to prove by a fair preponderance of the evidence the essential allega- 
tions of his claim. | 
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A fair preponderance of the evidence means evidence which, to 


your mind, has a more convincing effect than the evidence opposed to it. 


If you believe that the evidence on any essential point is evenly balanced 
so that it weighs no more on one side than on the other, then under the 
circumstances the burden of proof would not have been successfully 
carried and you would find against the party who had failed to sustain 
the burden of proof. 

In this case, should you find that Mr. Thompson has succeeded in 
carrying his burden of proof, that is, if you believe that the evidence 
favoring his side is more convincing to you than that on the side of Mrs. 
Cushard, then you would bring in a verdict for Mr. Thompson. Otherwise, 
you would bring in a verdict for Mrs. Cushard. 

Your verdict, depending upon what you find the facts to be, will 
be either for the Plaintiff, Mr. Thompson, or for the Defendant, Mrs. 
Cushard. 

When you return to the courtroom the clerk will ask you whether 
you find for the Plaintiff, Mr. Thompson, or whether you find for the 
Defendant, Mrs. Cushard, and if you make answer that you find for the 
Plaintiff, she will then ask you in what amount, and you will state the 
amount in case you find for the Plaintiff. You may, in case you find for 
the Plaintiff, add to it "with interest" if you see fit to do so. 

The first thing you are to do when you get to the jury room is to 
select your foreman, and your foreman will give each of you an oppor- 
tunity to express your views. Upon your return to the courtroom your 
foreman will state your verdict. However, each of you, individually, 
may be asked to state your individual verdict, in which case you should 
be prepared to do so. 

In order to reach a verdict it is necessary that all twelve of you 
agree thereto. In other words, the verdict must be unanimous. 

When you retire to the jury room I will ask the alternate jurors 
to remain in the courtroom, but if you have some wraps or hats, or 
something else in the jury room, you will be permitted to get that before 
the jury takes over the room. 
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What the lawyers say in a case is not evidence. It is entitled to 


your careful consideration insofar as you find it logical and reasonable 
and in accord with the evidence in the case, but, as I said, what the 
lawyers say is not evidence. The evidence is just what I stated to you 
earlier in this charge, namely, the testimony of the witnesses, the 
exhibits, and those inferences which, in your mind, are reasonable, 
arise from the evidence. 

Also, you are told what the Judge says is not evidence. Ih stating 
whatever I have stated about the evidence in the case, you are to under- 

stand that I do not state it for the purpose of usurping your function 
as finders of the facts; you are the sole judges of the facts. What I have 
stated about the evidence in any respect, if it is not in accord with your 
recollection, you are to go by your recollection. I have mentioned some 
of the facts as I recollected them, or some of the testimony as I recol- 
lected, only for the purpose of assisting you to understand the applicable 
principles of law. 

You are to decide this case without sympathy and without prejudice 
for or against any party to this cause. If you believe that the Judge has 
any views in respect to the facts of this case, you are to disregard them 
completely. As I said, you are the judges, and the sole gee of the 
facts in this case. 

Are there any objections or requests? If there are, counsel may 
come to bench. 

MR, SIMMONS: Nothing, Your Honor. 

THE COURT: Members of the jury, you may now retire and give 


to this case the same conscientious consideration you would any matter 
| 


of importance in your life. 
I will ask the marshal to take the alternate jurors to the jury room 
for anything they desire to get out of there. 


100 Members of the jury, I want to say this to you now: if for any 


reason any one of you or more of you find it necessary to leave’ the table 
| 

where you are deliberating in the jury room, then the foreman is to see 

to it that there is no discussion of the case until all twelve of you are 


| 
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assembled at the table together, and if you take a recess for any reason, 
you are not to discuss the case during any recess -- not even with another 
juror. In other words, all the discussion of the case is to be in the pres- 
ence of all twelve jurors and at no other time until your verdict is reached. 
You may now retire. (Thereupon, at 11:20 a.m. the jury retired to the 
jury room to deliberate.) 

(At the bench :) 

THE COURT:) I didn't say too much about interest because I thought 
that probably, under the circumstances, it wouldn't be important in this 
case. I haven't given a very direct intimation as to how to treat the 
interest, but if they should allow anything, I take it it would be from the 
time she got the money from the sale, and not according to the note. 

MR. BAILEY: Well, I think, from what I have read, it is dis- 
cretionary with the Court as with the jury whether interest is allowed 
or not. 

101 THE COURT: That is the reason I didn't go into it. To save any- 
thing about it later on, it would be better for me to tell you what my 
thought was. 

MR. BAILEY: Your Honor, there won't be anything about it later 
if we win. 

MR. SIMMONS: I will take your word for it. 

MR, BAILEY: The later date will be perfectly all right with us if 
we are successful. 

(Thereupon, at 11:23 a.m. the above trial was adjourned until 
the return of the jury.) 


(Thereupon, at 12:10 p.m. the jury returned to the courtroom and 


the proceedings continued as follows:) 

THE DEPUTY CLERK: Are you the foreman of the jury: 

THE FOREMAN: Yes, I am. 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
its verdict? 

THE FOREMAN: Yes, it has. 
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THE DEPUTY CLERK: Do you find for the Plaintiff, Joe Holland 
Thompson, or for the Defendant, Inez Cushard, trading as Inez Cushard, 
Realtor? 
THE FOREMAN: We find for the Plaintiff, Mr. Joseph Thompson. 
THE DEPUTY CLERK: In what amount? | 
102 THE FOREMAN: For one half of the balance due on the note, and 
also without interest. 
THE COURT: You did not find in a sum of money? : 
THE FOREMAN: We didn't know. I was wondering if we should 
come back. We didn't know the exact sum of money, but it is one half 
of the face amount. In other words, the principal amount of the note due. 
THE COURT: Suppose you all be seated in the box ars a moment. 
Counsel come to the bench, please. (At the bench:) 
THE COURT: I think they should go back to set an amount. I think 
I will give the figure, the balance of the note, and tell them what the profit 
was on the sale. | 
MR. BAILEY: All right, Your Honor. 
THE COURT: I didn't bring my notes, but I think it was $1,541.00 
MR. BAILEY: The balance on the note? | 
THE COURT: Yes. | 
MR. BAILEY: The balance due on the note was $6,958.43. 
THE COURT: Did you take that trom what I said? 
MR. SIMMONS: I don't know whether that is right or not. 
MR. BAILEY: I figured that from what Mrs. Cushard said, and I 
103 agreed with your figures you gave this morning. 
THE COURT: I think that that is the one I gave, approximately 
$7,000.00. 
MR. BAILEY: They paid $1,541.00 on the note, on the proc 
leaves the balance due $6,958.43. 
THE COURT: This is the unpaid balance of the principal. 
THE COURT: All right. I will just tell them that that is it, and if 
they should come back -- 


i 
i 
| 
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MR. SIMMONS: Does Your Honor feel that will cure it? 

THE COURT: Cure it? 

MR. SIMMONS: Yes. 

THE COURT: Yes. We send them back frequently. 

MR. SIMMONS: The correct balance? 

THE COURT: There is no question about it. Mrs. Cushard 
testified how much had been paid. I put it down as she said it. 

MR. BAILEY: She testified from her card. 

THE COURT: She testified and that was totaled up. You are 
supposed to charge them that that is the correct balance; I did in my 
charge. I don't have my charge here. 

MR, SIMMONS: Yes, I know. That was about seven -- you said 
it was about $7,000.00. 

104 THE COURT: I said that to make it easier for them to remember 
-- I said approximately $7,000.00. 

MR. SIMMONS: I think that is correct, but I don't remember the 
exact figure. 

THE COURT: What was that amount that she said had been paid? 
IT don't have my notes with me. 

MR. BAILEY: The amount she said had been paid? 

THE COURT: On the principal. 

MR. BAILEY: $1,541.57. 

THE COURT: And that leaves $6,958.43. 

I would like for you to give a piece of paper with a pencil to the 
foreman. 

(In open court:) 

THE COURT: Members of the jury, in returning your verdict tor 
the Plaintiff, the amount should be specified. In order to aid you, Iam 
going to have the clerk hand you a pencil and a piece of paper. 

Members of the jury, Mrs. Cushard testified that what had been 


paid on the note and which were credited to the principal totaled $1,541.57. 
I will repeat that. $1,541.57. The face of the note was $8,500.00. If you 
deduct this $1,541.57 from the $8,500.00, that would leave the unpaid 
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balance of the note at $6,958.43. I will repeat that. $6,958.43. Of 
course, that amount, $6,958.43, would cover both the part that is owing 
105 to Mrs. Cushard and the part owing to Mr. Thompson. With that, 
I think you will be able to return with your verdict ina specified amount. 
You may retire. (Thereupon, at 12:21 p.m. the jury retired to the jury 
room.) 

MR. BAILEY: Your Honor, may we address the Court again? I 
would like to call your attention, Your Honor, to the fact that the jury, if 
it comes in with that verdict, it will be roughly four dollars more than 
sued for in our complaint. Four dollars and twenty-one cents. 

THE COURT: Let me have a piece of paper, please. What did you 
sue for ? ! 

MR. BAILEY: $3,475.00 

THE COURT: $3,475.00. When they come back I will tell them 
that their verdict may not exceed the amount sued for. If it is agreeable 
to both of you, I think it would be better to send a note in and say that to 
them. 


MR. BAILEY: It is agreeable to me, Your Honor. | 

MR, SIMMONS: I don't know. It would be better to have them come 
back and tell them in open court. | 

THE COURT: All right. Bring them back in. (Thereupon, the jury 
returned to the courtroom and the proceedings continued as follows:) 

106 THE COURT: Just line up in front of the box, please. Members of 
the jury, there was one thing that I neglected to tell you and which has 
now been called to my attention. When this suit was filed the: amount that 
Mr. Thompson sued for was $3,475.00. $3,475.00. In other words, an 
even amount, and in no case may your verdict exceed the sie sued 
for, which is $3,475.00. | 

THE FOREMAN: We were unaware of that amount, I believe. 

THE COURT: Yes. You were unaware of that. And, of course, he 
sued for interest, but that has been, of course, disallowed by your verdict, 
as I understand it. If you will go back for a few minutes and come back 
when you are all agreed on what the verdict is, and in what amount -- 
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THE FOREMAN: May I ask one more question? We wouldn't be 
allowed, in any event, to change that amount ? 

THE COURT: Well, as I said to you in my instructions, if you find 
that Mrs. Cushard breached her duty you may allow, then, such amount 
as you find that Mr. Thompson suffered in loss as a result of her breach 
of duty. 

107 THE FOREMAN: In other words, it wouldn't be necessary to bring 
in a verdict of $3,475.00? 

THE COURT: It couldn't be more. 

THE FOREMAN: It could not be more, but it might be less? 

THE COURT: It would be whatever you found the loss was he 
suffered. 

THE FOREMAN: Thank you, ma'am. 

MR. SIMMONS: Your Honor, may counsel approach the bench 
while the jury is still here? 

THE COURT: Yes. (Thereupon, the jury returned to the jury 
room.) (At the bench:) 

THE COURT: I would have had them stay in, but they were starting out. 

MR. SIMMONS: This question -- the foreman's question, are we 


allowed to change our verdict -- of course, they are, as I understand it 


-- if they are allowed to change it one way, they can change it -- the 


verdict is still open. In other words, they have not, as yet, reached a 
valid verdict. 

THE COURT: They said they found for the Plaintiff. The only 
issue that has been raised is as to the amount. They came back and 
said ‘We find for the Plaintiff." Then the clerk said, "In what amount?" 
They said for half the balance on the note, which isn't in dollars and 
cents. 

108 MR. SIMMONS: Which isn't a proper verdict. 

THE COURT: But we can send them back to correct their verdict, 
and that is what I did. 

MR. SIMMONS: Then the foreman asked, "Can we change our 
verdict?" and then I don't think Your Honor -- 
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| 
THE COURT: I said they could change it to what they found the 
loss was. ! 
MR. SIMMONS: They can still find for the defendant. | 
THE COURT: Not if they found for the Plaintiff they can NGS 
MR. SIMMONS: They haven't returned the verdict yet. 
THE COURT: They have returned a verdict; they said they find 
for the Plaintiff. I sent they back to correct that part of the verdict 
as to the amount. They didn't say they wanted to change their verdict 
to a verdict for the Defendant. | 
MR. SIMMONS: They asked Your Honor if they could change their 
verdict, and -- : 
THE COURT: Let's see. Go back and read that please. (Thereupon, 
the colloquy between the Court and the Foreman was read.) 
MR. SIMMONS: I believe that covers it. My recollection was a 
109 little different. | 
THE COURT: We can always hear the same thing and have 
different ideas about what was said. (Thereupon, at 12:35 p.m. the Court 
was adjourned until the return of the jury.) : 
(Thereupon, at 1:05 p.m. the jury was returned to the courtroom 


and the proceedings continued as follows:) | 
THE COURT: Members of the jury, it is now five minutes past 
one o'clock, so you are to now have your lunch. You are to e to lunch 
in charge of the marshals. In other words, you are to follow this marshal 
and while you are in recess you are not to discuss the case at all, and 
after lunch the marshal will take you back to the jury room. ‘When all 
twelve of you are assembled there together you may resume your 
deliberations. (Thereupon, at 1:07 p.m. the jury went to lunch and 
Court was adjourned until 2:10 p.m.) 
110 AFTERNOON SESSION (2:50 p.m.) 
THE COURT: I have a note from the jury and it says: | "Your 
Honor, the jury would like to examine one piece of evidence; namely, 
the profit and loss statement on the sale of the property in 1955 by Mrs. 


Cushard." Now, there is no such evidence. ! 
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MR. BAILEY: No, ma'am. That was not introduced as an exhibit. 
THE COURT: Bring the jury in, please. 


(Thereupon, the jury was returned to the courtroom after which 


the proceedings continued as follows:) 
THE COURT: Members of the jury, I have a note from your fore- 
man, and this note reads as follows: 
‘tyour Honor, the jury would like to examine one 
piece of evidence; namely, the profit and loss statement 
on the sale of the property in 1955 by Mrs. Cushard. 
Arthur C. Palsgrove. Foreman." 


You are told this: there is no such piece of evidence introduced in 
this case. During the course of the argument Mr. Simmons wrote some- 
thing on the blackboard about this operation. No objection was made to 
it, and so I permitted the writing to stand. Then the other attorney for 
the other side wrote something on the blackboard, but there is nothing 
in the evidence here in the nature of a piece of evidence about this trans- 

111 action. 

In my charge I undertook to explain to you that this matter with 
reference to the operation of the motel was a project conducted by Mrs. 
Cushard on her own, and was not engaged in by Mr. Thompson, the 
Plaintiff. 

There was evidence in this case by the accountant for Mrs. Cushard, 
and he said that in the sale of the real estate there was a profit of some 
$6,200.00, as I recall it, and then he spoke of losses that she had had in 
the operation of this project of her own; namely, the motel, the operation 
of the motel. You may now retire. (Thereupon, at 2:55 p.m. the jury 
retired to the jury room.) 

MR. SIMMONS: I believe you should have told the jurors that the 
profit was derived through depreciation. I think the supplemental charge 
was not complete enough to give the jurors -- 

THE COURT: No. I don't think the depreciation had anything to do 
with this. What I was telling the jury was what her witness testified to; 
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namely, the accountant, and that is what he said. (Thereupon, at 3:00 p.m. 
the jury returned to the courtroom and the proceedings were as follows:) 

THE DEPUTY CLERK: Are you the foreman of the jury? 

THE FOREMAN: I am. i 

112 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
its verdict? 

THE FOREMAN: It has. 

THE DEPUTY CLERK: Do you find for the Plaintiff, Joe Holland 
Thompson, or for the Defendant, Inez Cushard, trading as Inez Cushard, 
Realtor ? | 

THE FOREMAN: We find for the Plaintiff, Mr. Thompson. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: Three thousand dollars. ! 

THE DEPUTY CLERK: Members of the jury, your foreman says 
you find for the Plaintiff in the sum of three thousand dollars, and this 
is your verdict so say you each and all. Is that without interest ? 

THE FOREMAN: That is without interest. | 

THE DEPUTY CLERK: Members of the jury, your Foreman says 
your verdict is for the Plaintiff for three thousand dollars without 
interest, and that is your verdict so say you each and all. The jurors 


will please report back to the civil jurors’ lounge on the fourth floor. 
* * * * 
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[Filed April 12, 1960] 


PLAINTIFF'S EXHIBIT 1 


THIS DEED OF TRUST, Made this 24th day of March in the year 
Nineteen Hundred and Fifty-three, by and between PARK HOTELS AND 
COTTAGES, INCORPORATED, party of the first part, and HELEN 
MAY and FRANK W. MARSALEK, Trustees, parties of the second part: 

WHEREAS, the said party of the first part is justly indebted unto 
INEZ CUSHARD, in the full sum of EIGHTY-FIVE HUNDRED AND 
NO/100 DOLLARS, for money loaned, for which amount it has made and 
delivered its one certain promissory note of even date herewith, payable 
to the order of the said INEZ CUSHARD, with interest from date until 
paid at the rate of SIX per centum per annum, said principal and interest 
being due and payable in monthly instalments of TWO HUNDRED AND 
NO/100 DOLLARS, or TEN PER CENT (10%) of the gross income of the 
property herein described, whichever sum shall be greater (with the 
privilege of making larger payments in any amount), commencing on 
the 24th day of April 1953, and continuing on the 24th day of each and 
every month thereafter until the 24th day of March, 1955, when any un- 
paid balance of principal and interest shall be due and payable; each 
instalment when so paid to be applied, first to the payment of the inter- 
est on the amount of principal remaining unpaid and the balance thereof 
credited to the principal. Each unpaid instalment of principal and 
interest shall bear interest at the rate aforesaid. 

AND, said note provides that if default be made in the payment of 
any one of the aforesaid instalments, when and as the same shall be- 
come due and payable, then in that event, the unpaid balance of the 
aforesaid principal sum and accrued interest shall, at the option of the 
holder thereof, at once become and be due and payable. 

SAID NOTE is identified by the Lawyers Title Insurance Corpora- 
tion, as evidenced by its certificate thereon. 

AND WHEREAS, the party of the first part desires to secure the 


prompt payment of said debt, and interest thereon, when and as the 
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same shall become due and payable, and all costs and expenses incurred 
in respect thereto, together with all taxes and insurance premiums as 
well as all renewals or extensions of said debt, including reasonable 
counsel fees incurred or paid by the said parties of the second part or 
substituted trustee, or by any person hereby secured, on account of any 
litigation at law or in equity which may arise in respect to this trust or 
the property hereinafter mentioned, and of all money which may be ad- 
vanced as provided herein, with interest on all such costs and advances 
from the date thereof. 

NOW, THEREFORE, THIS INDENTURE WITNESSETH, that the 
party hereto of the first part, in consideration of the premises, and of 
One Dollar, lawful money of the United States of America, to it in hand 
paid by the parties of the second part, the receipt of which, before the 
sealing and delivery of these presents is hereby acknowledged, has 
granted, and does hereby grant unto the parties of the second part, in 
fee simple, the following described land and premises, with the improve- 
ments, easements, rights, ways and appurtenances thereunto belonging, 
situated in the Henrico County, State of Virginia, namely: ! 

Parcel I. ! 

All That certain lot or parcel of land, lying and being in Sanitary Dis- 
trict #5, Henrico County, Virginia, together with all the improvements 
thereon and appurtenances thereto belonging, designated briefly as 
"Park Hotel" situate on the Western line of Richmond-Washington High- 
way No. 1 (formerly Known as Brook Road), and more particularly 
described as follows-to-wit: BEGINNING at the point of intersection of 
the Western line of U.S. Route 1 with the Southern line of Lakeside Ave- 


nue; thence running due south along the said Western line of U. S. Route 


1, and fronting thereon 300 feet; thence South 86 degrees 00 minutes 
West 400 feet to a point; thence due North 150 feet to a point; thence 
North 86 degrees, 00 minutes East, parallel with the Southern line of 
Lakeside Avenue 100 feet to a point; thence again due North 150 feet to 


| 
the Southern line of Lakeside Avenue; thence North 86 degrees 00 minutes 


East along the Southern line of Lakeside Avenue 300 feet to the point of 
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beginning, said property is the greater part of that property shown on 
plat made by Wm. M. Lewis, Certified Surveyor, Richmond, Virginia, 
under date of May 12, 1949 a copy of which plat is recorded in the 
Clerk's Office of the Circuit Court of Henrico County, Virginia in Plat 


Book 24, page 83. BEING the greater part of the same real estate 
conveyed to Park Hotel and Cottages, Inc., by deed from Robert B. 
Reed and Barbara Deas Reed his wife, dated June 13, 1950 and 
recorded June 16, 1950, in said Clerk's Office in Deed Book 512, 
page 226. 

PARCEL I. 

Ali that certain lot, piece, or parcel of land, lying and being in Sani- 


tary District No. 5, Henrico County, Virginia, with all appurtenances 
thereunto belonging, situated on the Southern line of Lakeside Avenue 
and more particularly described as follows: BEGINNING at a point on 
the Southern line of Lakeside Avenue 300 feet Westwardly from the 
intersection of said line of Lakeside Avenue with the Western line of 
Richmond-Washington Highway No. 1, (formerly known as Brook Road) 
thence extending Westwardly along and fronting on the said Southern 

line of Lakeside Avenue 100 feet; thence back due South along a line 
parallel to the Western Line of U.S. Route No. 1, 150 feet to a point; 
thence North 86 degrees, 00 minutes east along a line parallel to the 
Southern line of Lakeside Avenue 100 feet to a point; thence due north 
along a line parallel to the Western line of U. S. Route No. 1, 150 feet 
to the point of beginning, being a part of the property shown on plat 
made by Wm. M. Lewis, Certified Surveyor, Richmond, Virginia, under 
date of May 12, 1949, a copy of which is recorded in the Clerk's Office 
of the Circuit Court of Henrico County, Virginia in Plat Book 24, page 83. 
TOGETHER WITH the right, license and easement at any time and from 
time to time until sewer and sanitary facilities are made available by 
the County of Henrico to the property herein described, but at the own 
proper cost and expense of the owner of the property herein described, 
and subject to any applicable rules, regulations and requirements of the 
County of Henrico and the State of Virginia, to tie into, connect with and 
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use the Sewer lines, mains and connections on, across, under and 
which serve the rest of the surrounding property of Park Hotels and 
Cottages, Incorporated which was conveyed to it by the deed aforesaid. 
It is understood and agreed that this additional appurtenances shall be 
enjoyed in such manner as shall not interfere with present or future 
building improvements on the rest of the surrounding property afore- 
said, the cost of any location or relocation necessary to avoid! and 
prevent any such interference to be borne by the owner of the property 
herein described, and it is further understood and agreed that this 
additional appurtenances, unlike the aforesaid land, has not been 
specifically released from the lien, operation and effect of that certain 
Deed of Trust from Park Hotels and Cottages, Incorporated to A. B. 
Scott and T. J. Headlee, Trustees, dated December 1, 1950 and 


recorded December 14, 1950, in said Clerk's Office in Deed Book 539, 
| 


page 155. 
BEING the same land and appurtenances conveyed unto Fred J | Hannon 
by deed from Park Hotels and Cottages, Incorporated, dated April 24, 
1951, and recorded April 24, 1951, in said Clerk's Office in Deed Book 
554, page 273. : 
SUBJECT TO a first Trust originally in the amount of $25, 000, 00, sub- 
ject, also, to a second deed of trust of even date herewith in the amount 
of $73, 265. 00. ! 

IN AND UPON THE TRUSTS, NEVERTHELESS, HEREINAFTER 
DESCRIBED: that is to say: IN TRUST to permit the said party of the 
first part, its successors, and assigns, to use and occupy the said 
described land and premises, and the rents, issues and profits thereof, 
to take, have, and apply to and for its sole use and benefit, until default 
be made in the payment of the said note hereby secured or any instal - 
ment of interest thereon, when and as the same shall become due and 
payable, or any proper cost, tax or expense in and about the same as 
herein provided. | 

AND, upon the full payment of said note and the interest thereon, 


and of any extensions or renewals thereof, and all moneys advanced or 
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expended as herein provided, and all other proper costs, counsel fees, 


charges, commissions, half commissions and expenses, at any time 
before the sale herein provided for to release and reconvey the said 
described premises unto and at the cost of the said party of the first 
part, its successors, or the party or parties then claiming under it. 
AND UPON THIS FURTHER TRUST, upon any default or failure 
being made in the payment of said note or of any instalment of principal 
or interest thereon, or upon default in payment, on demand, of any sum 
or sums advanced by the holder of said note on account of any costs, 
counsel fees and expenses of this Trust, or on account of any such tax 
or assessment, or insurance or expense of litigation, or on account of 
any lien, Deed of Trust or Mortgage on said land and premises, prior 
in lien to this Trust, with interest thereon at six per centum per annum 
from date of advance (it being hereby agreed that on default in payment 
of said costs, expenses, tax or assessment, or insurance, or expense 
of litigation, or such prior lien, Deed of Trust or Mortgage as afore- 
said, the same may be paid by the holder of said note and all sums ad- 
vanced in so doing, with interest as aforesaid, shall forthwith attach as 
a lien hereunder and be demandable at any time); then, upon any and every 
such default so made as aforesaid, the said parties of the second part, or 
the survivor of them, or substitute trustee shall have the power and it 
shall be their or his duty thereafter to sell, and in case of any default of 
any purchaser to resell the said described land and premises at public 
auction, upon such terms and conditions, in such parcels, at such time 
and place, and after such previous public advertisement as the parties 
of the second part, or the survivor of them, or substitute trustee shall 
deem advantageous and proper; and to convey the same in fee simple, 
upon compliance with the terms of sale, to, and at the cost, of the pur- 
chaser, or purchasers thereof, who shall not be required to see the 
application of the purchase money; and of the proceeds of said sale or 
sales: FIRSTLY, ito pay all proper costs, charges, and expenses, 
including all counsel fees and costs herein provided for, and all moneys 
advanced for taxes, insurance, and assessments, with interest thereon 
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as provided herein, and all taxes, general and special, due upon said 


land and premises at time of sale, and to retain as compensation a 
commission of FIVE per centum on the amount of the said sale or sales; 
SECONDLY, to pay whatever may then remain unpaid of said note, 
whether the same shall be due or not, and the interest thereon to date 
of payment, it being agreed that said note shall upon such sale being 
made before the maturity of said note be and become immediately due 
and payable, at the election of the holder thereof; and, LASTLY, to pay 
the remainder of said proceeds, if any there be, to the said party of the 
first part, its successors, or assigns, upon the delivery and surrender 


to the purchaser, his, her or their heirs or assigns, of possession of 
the premises so as aforesaid sold and conveyed, less the expense, if 
any, of obtaining possession. | 

AND, the said party of the first part, does hereby agree at its 
own cost, during all the time wherein any part of the matter hereby 
secured shall be unsettled or unpaid to keep the said improvements 
insured against loss by fire and windstorm extended coverage, and 
against such other hazard or hazards as may reasonably be required by 
the holder of said note, in an amount in the name and to the satisfaction 
of the holder of said note, in such company or companies as the holder 
of said note may select, who shall apply whatever may be received 
therefrom (whether by return short rate unearned premiums after fore- 
closure or otherwise) to the payment of the matter hereby secured, 
whether due or not, unless the party entitled to receive shall waive the 
right to have the same so applied, and also to keep the improvements 
constantly in good order and repair and to pay all taxes and assessments, 
both general and special, that may be assessed against, or become due 
on said land and premises during the continuance of this Trust and that 
upon any neglect or default to so insure, or to pay taxes and assess- 
ments, or to keep the improvements constantly in goad order and 
repair, any party hereby secured may have said improvements insured 
and pay said taxes and assessments and make such repairs as may be 
necessary to keep the improvements in good order and repair, and the 
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expenses thereof shall be a charge hereby secured and bear interest 
at the rate of SIX per centum per annum from the time of such payment. 

AND, it is further agreed that if the said property shall be ad- 
vertised for sale, as herein provided, and not sold, the trustee or 
trustees acting shall be entitled to one-half the commission above pro- 
vided, to be computed on the amount of the debt hereby secured. 

AND, the said party of the first part, does hereby covenant that 
it will warrant generally the land and premises hereby conveyed, and 
that it will execute such further assurances of said land as may be 
requisite or necessary. 

IN TESTIMONY WHEREOF, the said PARK HOTELS AND 
COTTAGES, INCORPORATED, hath on the 24 day of March, A.D. 1953 
caused these presents to be signed by Stanley Roeder, its President, 
attested by Phyllis Roeder, its Secretary, and its corporate seal to be 
hereunto affixed; and doth hereby appoint Phyllis Roeder, its true and 
lawful attorney in fact for it and in its name to acknowledge and deliver 


these presents as its act and deed. 
[SEAL] PARK HOTELS AND COTTAGES, INCORPORATED: 


ATTEST: By /s/ Stanley Roeder 


/s/ Phyllis Roeder 
Secretary. 


President. 


CERTIFICATE 
THIS IS TO CERTIFY that the foregoing and annexed Deed was 
duly executed and delivered pursuant to, and in strict conformity with, 
the provisions of a resolution of the Board of Directors and of the Stock- 
holders of PARK HOTELS AND COTTAGES, INCORPORATED, passed 
at a regularly called meeting of said Board of Directors and of the 
Stockholders and that a quorum was present at said meeting. 


/s/ Phyllis Roeder 
Secretary. 


15 
DISTRICT OF COLUMBIA, to-wit: 

I, John Fondi, a Notary Public in and for the District of Colum- 
bia, do hereby certify that STANLEY ROEDER and PHYLLIS ROEDER, 
whose names are signed to the foregoing writing as President and 
Secretary, respectively of PARK HOTELS AND COTTAGES, INCORPO- 
RATED, bearing date on the 24 day of March, 1953, have each acknowl- 
edged the same before me in my City aforesaid. | 

GIVEN under my hand and Notarial Seal this the 24 day of March 
1953. 


MY COMMISSION expires on the 1 day of May, 1957. 


[SEAL] /s/ John Fondi 
Notary Public 


| 
VIRGINIA: In the Office of Clerk of the Circuit Court of the 
County of Henrico Mar. 27 1953 | 
This Deed was presented, and with the certificate 


annexed, admitted to record at 11:05 o' Cie 6 a.m. 
Teste: 


Tax Paid: $12.75 /s/ Helen D. Gisjaren 
Clerk 
| 
A Copy 
Teste: 
[SEAL] /s/ Helen D. Clevenger 


Deed Book No. 631, Page 148. 
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[Filed April 12, 1960] 


PLAINTIFF'S EXHIBIT NO. 2 


XXXXXXXXXXKKKKKXK 
EMerson 2-4232 


March 24, 1953 
MEMORANDUM TO JOE H. THOMPSON 


This is confirmation of distribution of commission on the sale of "Park 
Motel and Cottages”. The commission will be divided equally between 
the broker, Inez Cushard, and the salesman, Joe H. Thompson. 
Forty-five Hundred ($4, 500. 00) Dollars received in cash at the date of 
settlement is distributed as of that date in the amount of 50% to sales- 
man. The remainder of a total Thirteen Thousand ($13, 000. 00) Dollar 
commission which is taken in the form of a third trust note secured 
against the property in the amount of Eight Thousand Five Hundred 
($8, 500. 00) Dollars will be divided equally and distribution will be made 
to salesman promptly upon receipt of payments. The purpose of this 
memorandum is to acknowledge the salesman's half interest in this 
deferred purchase note. 


/s/ Inez Cushard 
Inez Cushard, Broker 


Accepted and Approved 


/s/ Joe BH. Thompson 
Joe H. Thompson 


[Filed April 12, 1960] 
PLAINTIFF'S EXHIBIT NO. 3 


THIS DEED OF RELEASE, Made this 14th day of September, in the year 
1955, between HELEN MAY and FRANK W. MARSALEK of the District 
of Columbia, TRUSTEES, party of the First Part and PARK HOTELS 
AND COTTAGES, INCORPORATED, party of the Second Part: 


a 


WHEREAS, the said PARK HOTELS AND COTTAGES, INCORPO- 
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RATED, party of the Second Part in order to secure to INEZ CUSHARD 
the payment of the sum of Eight Thousand Five Hundred ($8, 500. 00) 
Dollars did by deed bearing date on the 24th day of March, 1953, and 
recorded in the office of the Clerk of the Circuit Court for Henrico 
County, Virginia, in Liber No. 631 at Folio 148, convey in trust to the 
said HELEN MAY AND FRANK W. MARSALEK certain land| jand real 
estate described in the said Deed as follows: ! 

PARCEL I. | 

All That certain lot or parcel of land in Henrico County, State of 
Virginia, lying and being in Sanitary District #5, Henrico County, Vir- 
ginia, together with all the improvements thereon and appurtenances 
thereto belonging, designated briefly as "Park Hotel" situate on the 
Western line of Richmond- -Washington Highway No. 1 (formerly known 
as Brook Road), and more particularly described as follows, to-wit: 
BEGINNING at the point of intersection of the Western line of U.S. 
Route 1 with the Southern line of Lakeside Avenue; thence running due 
south along the said Western line of U.S. Route 1, and fronting thereon 
300 feet; thence South 86 degrees 00 minutes West 400 feet toa point; 
thence due North 150 feet to a point; thence North 86 degrees, 00 minutes 
East, parallel with the Southern line of Lakeside Avenue 100 feet toa 
point; thence again due North 150 feet to the Southern line of Lakeside 
Avenue; thence North 86 degrees 00 minutes East along the Southern 
line of Lakeside Avenue 300 feet to the point of beginning, said property 
is the greater part of that property shown on plat made by Wm. M. 
Lewis, Certified Surveyor, Richmond, Virginia, under date of May 12, 
1949, a copy of which plat is recorded in the Clerk's Office of the Circuit 
Court of Henrico County, Virginia in Plat Book 24, page 83. BEING the 
greater part of the same real estate conveyed to Park Hotel and Cottages, 
Inc., by deed from Robert B. Reed and Barbara Deas Reed, his wife, 
dated June 13, 1950 and recorded June 16, 1950, in said Clerk's Office 
in Deed Book 512, page 226. | 

PARCEL II | 


All that certain lot, piece, or parcel of land, lying and being in 
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Sanitary District No. 5, Henrico County, Virginia, with all appur- 
tenances thereunto belonging, situated on the Southern line of Lakeside 
Avenue and more particularly described as follows: BEGINNING ata 
point on the Southern line of Lakeside Avenue 300 feet Westwardly from 
the intersection of said line of Lakeside Avenue with the Western line 
of Richmond-Washington Highway No. 1, (formerly known as Brook 
Road) thence extending Westwardly along and fronting on the said 
Southern line of Lakeside Avenue 100 feet; thence back due South along 
a line parallel to the Western line of U.S. Route No. 1, 150 feet toa 
point; thence North 86 degrees, 00 minutes east along a line parallel to 
the Southern line of Lakeside Avenue 100 feet to a point; thence due 
north along a line parallel to the Western line of U.S. Route No. 1, 150 
feet to the point of beginning, being a part of the property shown on plat 
made by Wm. M. Lewis, Certified Surveyor, Richmond, Virginia, under 
date of May 12, 1949, a copy of which is recorded in the Clerk's office 
of the Circuit Court of Henrico County, Virginia in Plat Book 24, page 83. 


TOGETHER WITH the right, license and easement at any time and from 
time to time until sewer and sanitary facilities are made available by the 


County of Henrico to the property herein described, but at the own proper 
cost and expense of the owner of the property herein described, and sub- 
ject to any applicable rules, regulations and requirements of the County 
of Henrico and the State of Virginia, to tie into, connect with and use the 
sewer lines, mains and connections on, across, under and which serve 
the rest of the surrounding property of Park Hotels and Cottages, Incorpo- 
rated which was conveyed to it by deed aforesaid. It is understood and 
agreed that this additional appurtenances shall be enjoyed in such manner 
as shall not interfere with present or future building improvements on 

the rest of the surrounding property aforesaid, the cost of any location 

or relocation necessary to avoid and prevent any such interference to be 
borne by the owner of the property herein described, and it is further 
understood and agreed that this additional appurtenances, unlike the 
aforesaid land, hasinot been specifically released from the lien, operation 
and effect of that certain Deed of Trust from Park Hotels and Cottages, 
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Incorporated to A. B. Scott and T. J. Headlee, Trustees, dated 
December 1, 1950 and recorded December 14, 1950, in said Clerk's 
Office in Deed Book 539, page 155. 
BEING the same land and appurtenances conveyed unto Fred J . Hannon 


by deed from Park Hotels and Cottages, Incorporated, Dated April 24, 
1951, and recorded April 24, 1951, in said Clerk's Office in Deed Book 
554, page 273. | 
SUBJECT TO a first Trust originally in the amount of $25, 000. 00, sub- 
ject, also, to a second deed of trust of March 25, 1953 in the amount 

of $73, 265. 00. 

AND WHEREAS the said sum of money has been fully paid, as is 
evidenced by the Deed of Trust Note dated March 24, 1953 in the prin- 
cipal sum of $8, 500.00 marked "paid in full" and the Property should 
be released from the said deed of trust. 

NOW, THEREFORE, THIS DEED WITNESSETH, that for and in 
consideration of the premises, and in further consideration of one ($1. 00) 
dollar in hand paid the said HELEN MAY and FRANK W. MARSALEK do 
release unto the said PARK HOTELS AND COTTAGES, INCORPORATED 
all claims upon the said property under and by virtue of the aforesaid 
deed of trust. 

WITNESS the following signatures and seals. 


/s/ Helen May | (Seal) 
Helen May - Trustee 


/s/ Frank W. Marsalek (Seal) 
Frank W. Marsalek - Trustee 
DISTRICT OF COLUMBIA, SS: | 
I, Twila M. Carless, a Notary Public in and for the District of 
Columbia, do hereby certify that HELEN MAY and FRANK W. | 
MARSALEK whose names are signed to the foregoing writing, bearing 
date on the 14th day of September, 1955, have acknowledged ne same 
before me in my District and City aforesaid. 
Given under my hand, this 14th day of September, 1955. 


[Seal ] /s/ Twila M. Carless | 
My commission expires: 8/31/56 Notary Public, D. C. 
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IN THE OFFICE OF CLERK OF THE CIRCUIT COURT OF 
THE COUNTY OF HENRICO. Sept. 23, 1955 
THIS DEED WAS PRESENTED, AND WITH THE CERTIF- 
ICATE ANNEXED, ADMITTED TO RECORD AT 

12:05 O'CLOCK P.M. 


TESTE: 
TAX PAID: $.50 /s/ Helen D. Clevenger, CLERK 


A Copy 

Teste: 
[Seal] /s/ Helen D. Clevenger, Clerk. 
Deed Book No. 758, Page 494. 


[Filed April 12, 1960] 
PLAINTIFF'S EXHIBIT NO. 4 


THIS DEED made this 22nd day of September in the year one 
thousand nine hundred and fifty five between Park Hotels and Cottages, 
Incorporated, party of the first part, and Igor A. Yacenko, party of 
the second part: 

WITNESSETH: That in consideration of the sum of Ten ($10. 00) 


Dollars, the said party of the first part does grant unto the said party 


of the second part with General Warranty, in fee simple, the following 
described land and premises, with the improvements, easements, 
rights, ways and appurtenances thereunto belonging, situated in the 
County of Henrico, State of Virginia, namely, 

ALL that certain lot or parcel of land, lying and being in Sanitary 
District No. 5, Henrico County, Virginia, together with all the improve- 
ments thereon and appurtenances thereto belonging, designated briefly 
as "Park Hotel” situated on the western line of Richmond-Washington 
Highway No. 1 (formerly known as Brook Road), and more particularly 
described as follows, to wit: 

BEGINNING at the point of intersection of the western lin of U.S. 


Route #1, with the southern line of Lakeside Avenue; thence running due 
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south along the said western line of U.S. Route #1, and fronting thereon 
three hundred feet (300'); thence south 86° 00' west four hundred feet 
(400') to a point; thence due north three hundred feet (300') to the 
southern line of Lakeside Avenue; thence north 86° 00" east four hundred 
feet (400°) to the point and place of beginning, all as shown on a plat 
made by William M. Lewis, Certified Surveyor, Richmond, Virginia, 
under date of May 12, 1949, a copy of which is recorded in the Clerk's 
Office of the Circuit Court of Henrico County, Virginia, in Plat Book 24, 
page 83. | 
BEING the same property conveyed to Park Hotels and Cottages, 
Incorporated by two deeds, one from Robert B. Reed and Barbara Deas 
Reed, his wife, dated June 13, 1950, recorded June 16, 1950 in the 
Clerk's Office of the Circuit Court of Henrico County, Virginia in Deed 
Book 512, page 226, and the other from Fred J. Hannon and Marion L. 
Hannon, his wife, dated March 20, 1953, recorded March 2%, 1953 in 
the Clerk's Office of the Circuit Court of Henrico County, Virginia. 

TOGETHER WITH the right, license and easement at any time and 
from time to time until sewer and sanitary facilities are maide available 
by the County of Henrico to the property herein described, but at the 
own proper cost and expense of the owner of the property herein de- 
scribed, and subject to any applicable rules, regulations and require- 
ments of the County of Henrico and the State of Virginia, to tie into, 
connect with and use the sewer lines, mains and connections on, across, 
under and which serve the rest of the surrounding property of Park 
Hotels and Cottages, Incorporated which was conveyed to it by the deed 
aforesaid. It is understood and agreed that this additional appurtenances 
shall be enjoyed in such manner as shall not interfere with present or 
future building improvements on the rest of the surrounding property 
aforesaid, the cost of any location or relocation necessary to avoid and 
prevent any such interference to be borne by the owner of the property 
herein described, and it is further understood and agreed that this ad- 
ditional appurtenances, unlike the aforesaid land, has not been specifi- 


cally released from the lien, operation and effect of that certain Deed of 
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Trust from Park Hotels and Cottages, Incorporated to A. B. Scott and 
T. J. Headlee, Trustees, dated December 1, 1950 and recorded 
December 14, 1950, in said Clerk's Office in Deed Book 539, page 155. 
SUBJECT TO a first Trust originally in the amount of $25, 000.00, and 
subject also to a second deed of trust of March 24, 1953, originally in 
the amount of $73, 265. 00. 

The said party of the first part covenants that it has the right to 
convey the said land and improvements to the grantee; that it has done 
no act to encumber the said land, except the aforesaid trusts duly 
recorded; that the grantee shall have quiet possession of the land free 
from all other encumbrances, and that Park Hotels and Cottages, In- 
corporated, the said party of the first part, will execute such further 
assurance of the said land as may be requisite. 

IN TESTIMONY WHEREOF, the said PARK HOTELS AND 
COTTAGES, INCORPORATED, hath on the 22nd day of September, 
A.D. 1955, caused these presents to be signed by Inez Cushard, its 
President, attested by Ellis Bell, its Secretary, and its corporate seal 
to be hereunto affixed; and doth hereby appoint Ellis Bell, its true and 
lawful attorney in fact for it and in its name to acknowledge and deliver 
these presents as its act and deed. 

PARK HOTELS AND COTTAGES, INCORPORATED 
[Seal ] By /s/ Inez Cushard, President 
ATTEST. 
/s/ Ellis Bell, Secretary 

CERTIFICATE 

THIS IS TO CERTIFY that the foregoing and Annexed Deed was 
duly executed and delivered pursuant to, and in strict conformity with, 
the provisions of a resolution of the Board of Directors and of the Stock- 
holders of PARK HOTELS AND COTTAGES, INCORPORATED, passed 
at a regularly called meeting of said Board of Directors and of the 


Stockholders and that a quorum was present at said meeting. 
/s/ Ellis Bell 


Secretary 


| 
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DISTRICT OF COLUMBIA, to-wit: | 
I Twila M. Carless, a Notary Public in and for the District of 
Columbia, do hereby certify that Inez Cushard and Ellis Bell whose 
hames are signed to the foregoing writing as President and Secretary, 
respectively of PARK HOTELS AND COTTAGES, INCORPORATED, 
bearing date the 22nd day of September, A.D. 1955, have each 
acknowledged the same before me in my District and City aforesaid. 
GIVEN under my hand and Notarial Seal this the 22nd day of 
September 1955. ! 


/s/ Twila M. Carless | 
Notary Public 


MY COMMISSION expires on the 31 day of August, 1956. 


IN THE OFFICE OF CLERK OF THE CIRCUIT COURT 
OF THE COUNTY OF HENRICO. Sept. 23, 1955 
THIS DEED WAS PRESENTED, AND WITH THE CERTIFI- 
CATE ANNEXED, ADMITTED TO RECORD AT - 

12:10 O'CLOCK p. m. 
TESTE: | 


TAX PAID: $121.50 /s/ Helen D. Clevenger, CLERK 
A Copy 

Teste: 
[Seal ] /s/ Helen D. Clevenger 


Clerk. 


Deed Book No. 758, Page 497. 
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STIPULATION REGARDING 
VERDICT AND JUDGMENT 
It is stipulated that on January 16, 1960 
a judgment was entered in favor of the Plain- 
tiff against the Defendant, based upon the jury 
verdict, in amount of $3,000.00 without inter- 


est. 


[ Filed February 5, 1960] 
MOTION FOR A NEW TRIAL 

The defendant, Inez Cushard, by her attorney, J. Benjamin Sim- 
mons moves the Court for a new trial pursuant to Rule 59 of the Federal 
Rules of Civil Procedure, and in support thereof shows: 

1. The Court erred in overruling defendant's motion for a directed 
verdict at the close of the plaintiff's case. 

2. The Court erred in precluding the defendant from showing fully 
the facts and circumstances under which she took over the stock of the 
corporation known as Park Motels & Cottages, Inc., and operated the 
motel property. 

3. The Court erred in excluding certain of defendant's proffered 
testimony as to the agreement she had with Mr. and Mrs. Roeder to 


account to them for any profit realized from her operation or subsequent 


sale of the motel property; that being the only property owned by said 


corporation, 

4. The Court erred in admitting into evidence the depreciation 
claimed by the defendant during her operation of it to reflect a "tax 
profit’ but excluding evidence respecting defendant's operation of the 
property for the same period which showed a substantial loss. 

5. The Court erred in the supplemental instruction to the jury 
by going beyond the inquiry by the foreman of the jury to "see the 
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financial statement" and proceeding to tell the jury that defendant's own 


witness testified there was a profit on the sale and giving the jury the 
profit figure which usurped the fact finding function of the jury since that 
was an issue in the case. 


/s/ J. Benjamin Simmons 
Attorney for Defendant 
1010 Vermont Ave., N.W. 
Washington5,D.c. | 
NA 8-1552 


[ Filed February 16, 1960] : 
ORDER OVERRULING MOTION FOR NEW TRIAL | 
Upon the coming on for consideration of the motion filed herein 
by the Defendant, for a new trial, it is this 16th day of February, 1960, 
ordered that said motion be, and the same is hereby overruled. 


| 
HARRY M., HULL, Clerk 


By: /s/ Anne W. Lyddane 
Deputy Clerk 


By direction of 
Judge Matthews 


[ Filed March 4, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 4th day of March, 1960, that the 
defendant, Inez Cushard, hereby appeals to the United States Court 


of Appeals for the District of Columbia from the verdict and judgment 

entered January 26, 1960, in favor of the plaintiff. ! 

/s/ J. Benjamin Simmons 
Attorney for Defendant | 

: : . 1010 Vermont Avenue, N.W. 

Mail notice to: Washington 5, D.C. 

Ralph L. Bailey, Esquire 

Attorney for Plaintiff 

230 Woodward Building 


| 
| 
Washington 5, D.C. ! 
| 
| 
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QUESTIONS PRESENTED 


1. Whether the Court erred in overruling defendant's 


motion for a directed verdict at the close of plaintiff's case. 


2. Whether the Court erred in the exclusion of certain 


testimony regarding operation of a business by the defend- 
| 


ant in which the plaintiff had no interest. 


i 
3. Whether the Court usurped the fact finding functions 
of the jury when the charge to the jury in chief is considered 
| 


in relation to the supplemental charge. 


4. Whether the trial judge took an erroneous view of 
the equitable considerations in the case by virtue of which 


the Court in substance and effect made the appellant a | 


guarantor on the note. 


STATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Court Erred in Overruling Defendant's 
Motion for a Directed Verdict at the Close 
Of Plaintiff's Case . . . - ‘ 


. The Court Erred in the Exclusion and Admission 
Of Relevant Testimony which would have Reduced 
Or Precluded Appellee's Recovery .- 


. The Court Usurped the Fact-Finding Function of 
The Jury when the Charge to the Jury in Chief is 
Considered in Relation to the cia mats 
Charge . ..- .- ges 


. The Trial Judge Took an Erroneous View of the 
Equitable Considerations in the Case by Virtue 
Of Which the Court in Substance and Effect Made 
The Appellant a Guarantor on the Note. 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS : 
For The District Of Columbia Circuit 


No. 15,667 


INEZ CUSHARD 
t/a Inez Cushard, Realtor, 
Appellant, 


JOE HOLLAND THOMPSON, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


This is an appeal from a judgment in favor of plaintiff entered in 
the United States District Court for the District of Columbia upon a 
verdict of a jury after a trial before Honorable Burnita Shelton Matthews, 
presiding Judge, the verdict of the jury being in the sum of $3,000.00 


On March 24, 1953 the appellee as a real estate salesman in the 
office of the appellant, Inez Cushard, negotiated the sale of Park Motel 
and Cottages, Inc. (J.A. 4, 5). The commission on this sale was $13,000.00, 
of which $4,500 was received in cash and the balance of $8,500 was in the 
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form of a promissory note bearing interest at six percent per annum, 
secured by a third deed of trust on the real property owned by Park 
Motel and Cottages, Inc., and made payable to and held by the appellant, 
Inez Cushard (J.A. 5, Plaintiff's Exhibit No. 1). Appellee received one 
half of the cash in the amount of $2,250 and a memorandum from the 
appellant in which appellant acknowledged appellee's one half interest 
in this note as his share of the commission still due (J.A. 22, Plaintiff's 
Exhibit No. 2). On July 1, 1953, Mr. Thompson left the office of the 
appellant. Payments on the note were received through appellant until 
October 1953. Appellant sent appellee one half of these payments and 
then nothing more was received by appellee (J.A. 6, 12). 


On or about October 22, 1954, Mrs. Cushard without notice to or 
knowledge by Mr. Thompson, acquired the stock in the Park Motel and 
Cottages, Inc., and operated the corporation until September 19, 1955 
(J.A. 4, 7, Plaintiff's Exhibit No. 4). During this period Mrs. Cushard 
took all the corporation depreciation and operating deductions on her 
personal income tax return (J.A. 29, 50). On September 14, 1955, the 
third trust note, in the possession of Mrs. Cushard, which had a balance 
of $6,958.43 was cancelled and the trust securing the note was released 
without notice to Mr. Thompson, the release of the trust reciting that the 
note had been exhibited marked "Paid in Full" (J.A. 26, 27, 32, Plaintiff's 
Exhibit No. 3). On September 22, 1955, the Park Motel and Cottages, Inc., 
was sold by Mrs. Cushard for $84,792.08 (J.A. 29). 


SUMMARY OF ARGUMENT 


The appellant, who was holding the third trust note as resulting 
trustee, took over and became president of the Park Motel and Cottages, 
Inc., whose assets secured the note in question. Inasmuch as this was 
without notice to or knowledge by the appellee, her reasons for acquiring 
and operating the corporation are not relevant and were properly excluded. 
The operating deductions were taken by her on her personal income tax 
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return and the property was operated under her sole supervision and 


control. Appellee could not have stopped appellant from entering into 
this business venture even if he had notice. The fact remaing that the 
appellant caused a valid third trust note which she held as resulting 
trustee as to one half of the balance, to be cancelled thereby making a 
profit. This was done just prior to the sale of the corporation assets 
by her. It is obvious that even if the sale failed to show a profit, which 
it did, the appellant would stand to gain through the cancellation of the 
note in that it would reduce her losses. Appellant makes the point that 
she received no payment, which is not true. According to her own testi- 
mony she received a profit on the sale and if the note had not been can- 
celled this profit would have been used to pay off the note. There is, as 
the trial Court said, no obligation upon the plaintiff, Mr. Thompson, to 
make inquiry but on the other hand there was a definite obligation on the 
part of Mrs. Cushard to notify Mr. Thompson of her intention to release 
the property belonging to him. To say that this would be requiring a 
futile act is ridiculous as notification would have given Mr. Thompson 
the opportunity to protect his interest. | 


Appellant argues that foreclosure was the alternative if she had 
not stepped in. This is mere speculation as there was no evidence to 
support this contention but to the contrary the fact that Mrs. Cushard 
made a profit shows conclusively that the equity was there. It is very 
hard for appellee to appreciate the advantages of appellant's acts. 
Appellant argues that had foreclosure taken place, appellee would have 
received nothing so to help him she releases a trust and cancels the 
note in which he had a one half interest to her own benefit eee 
assuring appellee that he would receive nothing. 


THE COURT ERRED IN OVERRULING DEFENDANT'S 
MOTION FOR A DIRECTED VERDICT AT THE CLOSE 
OF PLAINTIFF'S CASE 


This contention is without merit for several reasons. The plain- 
tiff did make out a prima facie case. The only thing that he did not know 
was how the payments on the $8,500 note which were received by defend- 
ant had been divided between curtail and interest. Testimony had shown 
a lump sum figure (J.A. 6, 7, 21). However, if evidence with respect to 
some issue is within the control of the adverse party, it is he who has 
the burden of proof. See Wahl v. Yelen, 161 N.E. 2nd 339; Southwest 
Federal Savings and Loan Association of Chicago v. Cosmopolitan 
National Bank of Chicago, 161 N.E. 2nd 697. Here appellant held the 
note and payments were made to her by the maker (J.A. 5, 6, 12). This 
does not mean, in any event, that plaintiff failed to prove his case. The 
testimony and evidence showed that plaintiff had a one half interest in 
a note made payable to and held by appellant, that the note was cancelled 
and the trust released and that he received nothing at the time of cancel- 
lation and payment (J.A. 5, 6, Plaintiff's Exhibits No. 2 & 3). There was 
a stipulation that the note was cancelled (J.A. 19). The fact that plain- 
tiff failed to show that payment was received is not relevant as plaintiff's 
interest was not only in payments collected on the note. He had a one 


half interest in the note whether payments were received or not (Plain- 
tiffts Exhibit No. 2). This note was secured by a third trust on property 
owned by Park Motel and Cottages, Inc. (Plaintiff's Exhibit No. 1). 


Notwithstanding all arguments as to whether the motion for a 
directed verdict should have or should not have been granted, the law 
is settled that defendant's introduction of evidence after her motion for 
a directed verdict at the close of plaintiff's case is denied, waives that 


: | 

motion and the trial Court's failure to grant it cannot be allegtd as 
error on appeal. See Capitol Transit Co. v. Gamble, 212 F.2nd 731; 

82 U.S. App. D.C. 57; Home Insurance Co. of New York, et al. v. Davila, 
212 F.2nd 731; Wigmore on Evidence, paragraph 2496, Vol. IX, Defend- 
ant failed to move for a directed verdict at the close of her Cake and 
therefore waived the motion for a directed verdict at the = of plain- 


tiff's case by introducing evidence after making the motion. 


aa 


THE COURT ERRED IN THE EXCLUSION AND ADMISSION OF 
RELEVANT TESTIMONY WHICH WOULD HAVE REDUCED OR 
PRECLUDED APPELLEE'S RECOVERY | 
| 
Appellant states that testimony in regard to the withdrawal of AAA 
approval should have been admitted. This is strictly irrelevant inasmuch 
as the initial sale had been consumated, through the efforts of Mr. Thomp- 
son, and he had no further interest in the corporation itself. Mrs. Cushard's 
alleged reasons for purchasing the corporation cannot be binding on or in 
any way affect Mr. Thompson's right to recover. The appellant purchased 
the corporation for reasons known only to herself and without notice to 
appellee. Appellee was in no way involved with the operation) of the corp- 
oration as it was the appellant's sole business venture as shown by the 
fact that all operating deductions were taken by her on her personal in- 
come tax return (J.A. 29, 49, 50). Actually it is very hard to believe 
that anyone engaged in the real estate business as long as Mrs. Cushard 
would purchase property costing as much as this property cost unless 
she expected to make a profit. How appellant can come into Court and 


insist that appellee be forced to bear a portion of operating losses suf- 
fered by her in a business venture which was under her sole operation, 
as admitted on page 11 of appellant's argument, is hard to understand. 
On the other hand, appellant by her own testimony and by the testimony 
of her witness, Mr. Millard, showed that she had made a profit on the 
sale of $6,274.84 (J.A. 31, 49, 51). It is appellee's position that the 
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appellant was holding the note as a resulting trustee. See Restatement 
of the Law of Trusts 2nd Section 455; Kosters v. Hoover, 69 App. D.C. 
66, 98 F. 2nd 595. By cancelling a valid note as to which appellant held 
as resulting trustee as to one half interest, and releasing the security, 
the appellant violated her fiduciary relationship and is liable for any 
profit which would have accrued if there had been no breach of trust. 
See Restatement of the Law of Trusts, 2nd, Section 205, 208. 


m 


THE COURT USURPED THE FACT-FINDING FUNCTION OF THE JURY 
WHEN THE CHARGE TO THE JURY IN CHIEF IS CONSIDERED IN 
RELATION TO THE SUPPLEMENTAL CHARGE 


It is difficult for appellee to comprehend appellant's argument in 
her third assignment of error. The Court in its charge in chief had 
instructed the jury to disregard the operation of the business by Mrs. 
Cushard. This instruction was also given in the supplemental charge 
by the Court and appellant admits in effect that this was correct (Appel- 
lant’s Brief, Page 11). The jury had brought in a verdict for the Plain- 
tiff (J.A. 61). The supplemental instructions were given to help the jury 
arrive at a dollar award of damages. A General verdict had already 
been returned for the plaintiff and is ordinarily held to have decided all 


issues of fact in favor of the prevailing party. See Dickens v. Interna- 


tional Brotherhood of Teamsters, Chauffers, Warehousemen and Helpers, 
84 U.S. App. D.C. 51; 171 F.2nd 21. 


The Court did not by its instructions make the appellant a guarantor 
on the note as the Court instructed the jury in the supplemental charge 
that the verdict would be "whatever you found the loss was he suffered" 
(J.A. 64). The appellee can find nothing to indicate that the Court by its 
instructions made the appellant a guarantor of the note. 


IV 


THE TRIAL JUDGE TOOK AN ERRONEOUS VIEW OF THE EQUITABLE 
CONSIDERATIONS IN THE CASE BY VIRTUE OF WHICH THE COURT 
IN SUBSTANCE AND EFFECT MADE THE APPELLANT | 
A GUARANTOR ON THE NOTE 
This seems to be a repetition of previous arguments. However, 
appellant admits that appellee had nothing to do with the operation of 
the property and therefore it follows that he could not be chargeable 
with operating deductions or losses. The appellee at no time, nor did - 
the trial Court, intimate that appellant was a guarantor on the note. 
If the note had become worthless because of operation of the statute 
of limitations or through foreclosure of a prior lien, although fore- 
closure would not extinguish the debt, there is no question that appel- 
lant would not have been liable. Here the appellant holding the note as 
trustee as to part, cancelled it and thereby benefited. Even if a profit 
had not been realized, the appellant would have benefited through a 
reduction of her loss. Actually the profit or loss on the sale is not 
controlling where there was no showing that this was not a valid note. 
However, appellant's witness Mr. Millard properly showed that a profit 
had been made. | 


Appellant in her brief says that "Equity will not relieve a cestui 
qui trust, who with full knowledge of the misconduct of the trustee has 
for a long time either acquiesced in it or slept on his rights, but admit- 
tedly a cestui qui trust, must have notice of the material facts." The 
evidence here shows that appellee had absolutely no notice of either the 
purchase or sale of the property by Mrs. Cushard or the cancellation 
and release of the third trust and note (J.A. 7, 32). The cases cited by 
appellant are not applicable. In Hume v. Beale's Executrix the action 
had accrued between 20 and 30 years prior and the breach of trust had 
taken place 37 years before the bill was filed and the trustee was dead. 


In Thompson v. Park Saving Bank and in Earl v. Pickens the Court ruled 
| 
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that the cestui qui trust must be appraised of all the facts which was 


not done here. 


Finally, the appellant pleads laches which was not pleaded in the 
trial Court and in view of the testimony could not have been sustained. 
It would have been improper for the jury to consider facts touching on 
the operation of the property. Mrs. Cushard was an adverse party so 
far as Mr. Thompson was concerned as to the note. She was in a dual 
capacity; as owner of the property and as trustee as to one half interest 
in a note secured on the same property. She released an obligation in 
which someone else had an interest without notice to that person. Mrs. 
Cushard was not a trustee for Mr. Thompson in the operation of the 
property as he had nothing to do with the operation. 


CONCLUSION 


The appellee takes the position that the verdict of the trial Court 
should be affirmed. 


Respectfully submitted, 


RALPH L. BAILEY 
OSBORN S. BELT 
232 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellee 


